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C/SCA/11345/2023                                                                                      CAV JUDGMENT DATED: 03/01/2025

services  tax  on  intra-State  supply
of goods or services or both.

4.  In  view  of  the  above,  it  has
become necessary to have a Central
legislation,  namely  the  Central
Goods and Services Tax Bill, 2017.
The proposed legislation will confer
power  upon  the  Central  Government
for levying goods and services tax
on the supply of goods or services
or both which takes place within a
State. The proposed legislation will
simplify and harmonise the indirect
tax  regime  in  the  country.  It  is
expected  to  reduce  cost  of
production  and  inflation  in  the
economy,  thereby  making  the  Indian
trade and industry more competitive,
domestically  as  well  as
internationally. Due to the seamless
transfer  of  input  tax  credit  from
one stage to another in the chain of
value addition, there is an in-built
mechanism in the design of goods and
services tax that would incentivise
tax  compliance  by  taxpayers.  The
proposed goods and services tax will
broaden the tax base, and result in
better  tax  compliance  due  to  a
robust  information  technology
infrastructure.

5.  The  Central  Goods  and  Services
Tax Bill, 2017, inter alia, provides
for the following, namely:-
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(a) to levy tax on all intra-State
supplies  of  goods  or  services  or
both  except  supply  of  alcoholic
liquor  for  human  consumption  at  a
rate to be notified, not exceeding
twenty per cent. as recommended by
the Goods and Services Tax Council
(the Council);

(b)  to  broad  base  the  input  tax
credit  by  making  it  available  in
respect of taxes paid on any supply
of goods or services or both used or
intended to be used in the course or
furtherance of business;

(c)  to  impose  obligation  on
electronic  commerce  operators  to
collect tax at source, at such rate
not exceeding one per cent. of net
value  of  taxable  supplies.  out  of
payments  to  suppliers  supplying
goods  or  services  through  their
portals;

(d)  to  provide  for  self-assessment
of  the  taxes  payable  by  the
registered person:

(e) to provide for conduct of audit
of  registered  persons  in  order  to
verify  compliance  with  the
provisions of the Act;

(f)  to  provide  for  recovery  of
arrears of tax using various modes
including  detaining  and  sale  of
goods,  movable  and  immovable
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property  of  defaulting  taxable
person;

(g)  to  provide  for  powers  of
inspection,  search,  seizure  and
arrest to the officers;

(h)  to  establish  the  Goods  and
Services  Tax  Appellate  Tribunal  by
the  Central  Government  for  hearing
appeals against the orders passed by
the  Appellate  Authority  or  the
Revisional Authority;

(i) to make provision for penalties
for contravention of the provisions
of the proposed Legislation;

(j)  to  provide  for  an  anti-
profiteering  clause  in  order  to
ensure that business passes on the
benefit of reduced tax incidence on
goods  or  services  or  both  to  the
consumers; and

(k)  to  provide  for  elaborate
transitional  provisions  for  smooth
transition of existing taxpayers to
goods and services tax regime.

6. The Notes on clauses explain in
detail  the  various  provisions
contained in the Central Goods and
Services Tax Bill, 2017.

7. The Bill seeks to achieve the
above objectives.”
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61. A bare perusal of the above Statement of

Object  and  Reasons,  clearly  indicates  the

legislative  intention  to  subsume  all  the

existing indirect taxes in a single tax called

Goods and Services Tax to be levied on supply

of goods or services or both at each stage of

supply chain by converging any tax that was

being  levied  on  the  supply  of  goods  or

services to be converged in Goods and Service

tax to be levied under the GST Act. 

62. In  view  of  the  legislative  intention,

section 7 of the GST Act which provides for

the scope of supply of good or services or

both for the purpose of the GST Act includes

all forms of supply of goods or services or

both  by  any  form  such  as  transfer,  sale,

barter,  exchange,  license,  rental,  lease  or

disposal  made  or  agreed  to  be  made  for  a
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consideration by a person in the course or

furtherance  of  business.  Therefore,

considering the settled legal position as held

by the Hon’ble Supreme Court and other High

Courts from time to time, it is true that any

lease or letting out of a building including

commercial,  industrial,  residential  complex

for business either wholly or partly would be

“supply  of  service”.  Therefore,  reading  the

provisions  of  the  Act  together  and

harmoniously to understand the nature of levy

and the object and purpose of its imposition,

no activity of the nature mentioned in the

inclusive provision of section 7 of the GST

Act  can  be  left  out  of  the  net  of  tax.

Simultaneously,  the  provisions  of  section  7

has  to  be  read  in  terms  of  substantive

provision  and  Schedules  which  treats  the

activity as supply of service, particularly,
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in relation to land and building and includes

a  lease.   The  consideration,  therefore,  as

premium/one time premium is a measure on which

tax is to be levied, assessed and recovered.

Therefore, when the GIDC allots the plot of

land on lease of 99 years and charges premium

for  such  allotment  followed  by  periodical

lease rent to be paid, is to be considered as

supply  of  service  in  relation  to  land  and

building read with clause 5(a) of Schedule-II

which  specifically  provides  that  renting  of

immovable property shall be treated as supply

of services. 

63. However,  when  such  leasehold  right  is

transferred by the lessee-assignor in favour

of  a  third  person-assignee  by  execution  of

deed of assignment , it would be nothing but

transfer of an “immovable property” in view of
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the settled legal position to the effect that

lease  for  99  years  or  for  a  long  term  in

consideration of premium paid is as much an

alienation as sale or mortgage.

64. Corpus  Juris  Secundum  relied  upon  on

behalf  of  the  petitioner  defines  the  word

“property” which depends on the context with

which it is used. Firstly, it is applied to

the external things that are the objects of

rights or estates that is things that are the

object of the ownership and secondly, it is

applied to the rights or estates that a person

may acquire in or to things. Therefore, in

strict legal parlance “property” is used to

designate a right of ownership or an aggregate

of rights that are guaranteed and protected by

the Government and has been defined as the

right of any person to possess, use, enjoy and
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dispose of a thing and to exclude everyone

else  from  interfering  with  it  and  more

succinctly, it has been defined as any vested

right of any value which refers to both the

actual physical object and various incorporeal

ownership rights in the object i.e. plot of

land and building thereon in facts of the case

as the right to possess, to enjoy the income

from, to alienate or to recover ownership from

one who has obtained title to the object.

65. Under the GST Act and IGST Act relating to

Rate of Tax, Exemption, Reverse Charge Scheme

and  other  matters  concerning  supply  of

services are covered by notifications issued

in  exercise  of  powers  conferred  by  sub-

sections (1), (3) and (4) of section 9, sub-

section (1) of section 11, sub-section (5) of

section 15 and sub-section (1) of section 16
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of the GST Act on the basis of recommendations

of the GST Council.

66. As per the notification no. 11/2017, lease

of property is included in Heading No. 9954

relating  to  construction  services  which

provides rates of GST involving transfer of

land or undivided share of land, as the case

may  be,  and  value  of  such  supply  shall  be

equivalent  to  the  total  amount  charged  for

such supply less the value of transfer of land

or undivided share of land, as the case may

be,  and  value  of  such  transfer  of  land  or

undivided share of land shall be deemed to be

1/3rd of  the  total  amount  charged  for  such

supply and total amount means sum total of

consideration  charged  for  the  aforesaid

service  and  amount  charged  for  transfer  of

land or undivided share of land, as the case
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may  be,  including  by  way  of  lease  or  sub-

lease. Therefore, levy of GST on construction

services  are  exclusive  of  1/3rd of  total

amount charged for such supply which includes

transfer by way of lease or sub-lease meaning

thereby even for levy of GST on construction

services, value of the land by way of lease is

to be excluded considering such value being

the  value  of  immovable  property  which  is

transferred. 

67. In  such  circumstances,  the  contention

raised  on  behalf  of  the  petitioner  that

leasehold rights are nothing but interest in

immovable  property  as  per  the  provision  of

section 105 read with section 108(j) of the

Transfer of Property Act constituting absolute

transfer  of  right  in  such  property  because

transfer of such leasehold right extinguishes
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the estate of the transferor-lessee-assignor

in  the  immovable  property  and  all  legal

relationships with lessor-GIDC are severed and

third party-assignee becomes lessee liable for

obligation under the assignment deed vis-à-vis

the  lessor-GIDC.  As  the  assignor  transfers

leasehold  rights  after  receiving   the

consideration as determined on the basis of

value  of  such  leasehold  rights,  such

transaction therefore would of an “immovable

property” and cannot be considered as “supply

of services” as held by Hon’ble Apex Court in

case of Gopal Saran v. Satya Narayana reported

in (1989) 3 Supreme Court Cases 56 wherein

definition  of  “assignment”  as  stated  in

Black's Law Dictionary, Special Deluxe Edition

page  106, is referred to as assignment means

"is a transfer or making over to another of

the whole of any property, real or personal,
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in possession or in action, or of any estate

or right therein". It has further been held

that assignment would include "The transfer by

a party of all its rights to some kind of

property, usually intangible property such as

rights in lease, mortgage, agreement of sale

or  a  partnership."   Considering  such

definition  of  assignment,  assignment  of

leasehold rights is also subject to levy of

stamp  duty  being  transfer  of  “immovable

property”. 

68. The  Hon’ble  Apex  Court   in  case  of

Byramjee  Jeejeebhoy  (P)  Ltd  vs  State  Of

Maharashtra reported in AIR 1965 Supreme Court

590  while  holding  as  to  what  a  lease

contemplates has observed that a demise or a

transfer of a right to enjoy land for a term

or in perpetuity in consideration of a price
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paid or promised or services or other things

of value to be rendered periodically or on

specified  occasions  to  the  transferor.  The

words  “transfer  of  right  to  enjoy  such

property”  indicates  that  all  the  rights  of

ownership are not transferred. Therefore, the

significance of those words as indicative of

the  limited  estate  transfer  is  apparent  in

contrasted  which flows in section 54 where a

sale is defined as “transfer of ownership in

exchange  for  a  price”.  Therefore,  while

assignment conveys the  whole interest in the

property which passes to the assignee along

with rights and liability to sue and be sued

upon the covenants in the original lease. 

69. The Hon’ble Supreme Court in case of Sri

Tarkeshwar Sio Thakur Jiu v. Dar Dess Dey Co.

and others reported in (1979) 3 Supreme Court
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Cases 106 while considering the provisions of

West  Bengal  Estates  Acquisition  Act,  1953

regarding mining operation has interpreted the

scope of term “lease” in section 3(c) of the

Mines  and  Minerals  (Regulation  and

Development) Act (67 of 1975) in juxtaposition

to sections 105 and 108 of the Transfer of

Property Act 1882 as under :

“34.  Section  105,  Transfer  of
Property Act, defines a 'lease' of
immoveable property as ---

"a transfer of a right to enjoy
such property made for a certain
time,  express  or  implied,  or  in
perpetuity, in consideration of a
price  paid  or  promised,  or  of
money, a share of crops, service
or any other thing of value, to be
rendered  periodically  or  on
specified  occasions  to  the
transferor by the transferee, who
accepts  the  transfer  on  such
terms."

35. In the second paragraph of the
Section,  it  is  expressly  stated
that  the  price  so  paid  in
consideration of the transfer is
called  "the  premium,  and  the

Page  234 of  280

Downloaded on : Tue Jan 07 10:03:19 IST 2025Uploaded by RAGHUNATH R NAIR(HC00196) on Tue Jan 07 2025



C/SCA/11345/2023                                                                                      CAV JUDGMENT DATED: 03/01/2025

money,  share,  service,  or  other
thing to be so rendered, is called
the rent."

36.  The  definition  of
"immoveable property" given in
Section 3, para 1 of that Act
is in the negative, and is not
exhaustive.  Therefore,  the
definition given in Section 3
(26)  of  the  General  Clauses
Act (X of 1897) will apply to
the  expression  used  in  this
Act, except as modified by the
definition in the first clause
of Section 3. According to the
definition given in section 3
(26)  of  the  General  Clauses
Act,  "immoveable  property"
shall  include  land,  benefits
to  arise  out  of  land,  and
things attached to the earth,
or  permanently  fastened  to
anything  attached  to  the
earth."  In  short,  the
expression  'immoveable
property' comprehends all that
would  be  real  property
according to English Law and
possible  more.  Thus,  every
interest in immovable property
'or a benefit arising out of
land,  will  be  "immovable
property" for the purpose of
section  105,  Transfer  of
property Act.”
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70. The Hon’ble Apex Court in case of Narinder

S. Chadha and others v. Municipal Corporation

of  Greater  Mumbai  and  others  reported  in

(2014) 15 Supreme Court Cases 689 has held

that  words  “sale”  and  “service”  are  not

interchangeable  terms  as  “sale”  is  defined

under  the  Act  as  to  mean  a  transfer  of

property  in  goods  for  consideration  which

would not include “service” which would not

refer to transfer of property in goods but to

services.

71. In case of Northern India Caterers (India)

Ltd. Lt. Governor of Delhi reported in (1978)

4 SCC 36, the Hon’ble Apex Court has made a

distinction  between  sale  of  food  and  the

provisions  of  services  in  hotels  and

restaurants which has led to Constitution 46th

Amendment Act by which Article 366 (29-A) was
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inserted expanding the scope of tax on the

sale or purchase of goods artificially,  more

particularly, by sub-clause (f) thereof which

stipulates tax on supply, by way of or part of

any service or in any other manner whatsoever

of goods being food etc. 

72. Considering  above   dictum  of  law,  when

section 7 of the GST Act refers to the scope

of  supply,  it  is  well  settled  that  such

definition is an exhaustive definition as held

by Hon’ble Apex Court in case of P. Kasilingam

v. P.S.G. College of Technology  reported in

1995  Supp (2) SCC 348 as under:

“19. We will first deal with the
contention urged by Shri Rao based
on the provisions of the Act and
the  Rules.  It  is  no  doubt  true
that  in  view  of  clause  (3)  of
Section 1 the Act applies to all
private  colleges.  The  expression
"college" is, however, not defined
in  the  Act.  The  expression
"'private college" is defined in
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Clause (8) of Section 2 which can,
in the absence of any indication
of a contrary intention, cover all
colleges  including  professional
and  technical  colleges.  An
indication about such an intention
is,  however,  given  in  Rules
wherein  the  expression  "college"
has been defined in Rule 2(b) to
mean and include Arts and Science
College,  Teachers  Training
College,  Physical  Education
College, Oriental College, School
of  Institute  of  Social  Work  and
Music  College.  While  enumerating
the various types of colleges in
Rule  2(b)  the  Rule  making
authority  has  deliberately
reframed  from  including
professional  and  technical
colleges in the said definition.
It  has  been  urged  that  in  Rule
2(b)  the  expression  "means  and
includes"  has  been  used  which
indicates that the definition is
inclusive  in  nature  and  also
covers  categories  which  are  not
expressly  mentioned  therein.  We
are unable to agree. A particular
expression is often defined by the
Legislature  by  using  the  word
'means'  or  the  word  'includes'.
Sometimes  the  words  'means  and
includes' are used. The use of the
word' ' indicate that "definition
is  a  hard-  and-fast  definition.
and  no  other  meaning  can  be
assigned to the expression that is
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put  down  in  definition."  [See
Gough v. Gough, (1891) 2 QB 665;
Punjab  Land  Development  and
Reclamation  Corpn.  Ltd.  v.
Presiding  Officer,  Labour  Court,
(1990 (3) SCC 682, at p. 717]. The
word  'includes'  when  used,
enlarges  the  meaning  of  the
expression  defined  so  as  to
comprehend not only such things as
they  signify  according  to  their
natural  import  but  also  those
things which the clause declares
that they shall include. The words
'means and includes', on the other
hand,  indicate  "an  exhaustive
explanation of the meaning which,
for the purposes of the Act, must
invariably  be  attached  to  these
words  or  expressions."'  [See  :
Dilworth v Commissioner of Stamps,
(1899 AC 99 at pp. 105-106 (Lord
Watson);1 Mahalakshmi Oil Mills v.
State of Andhra Pradesh, (1989) 1
SCC 164, at p. 169]. The use of
words 'means and includes' in Rule
2(b)  would,  therefore,  suggest
that the definition of "college"
is intended to be exhaustive and
not extensive and would cover only
the  educational  institutions
failing  in  the  categories
specified in Rule 2(b) and other
educational  institutions  are  not
comprehended…………..”

73. Therefore,  the  scope  of  “supply  of
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services”  would  not  include  transfer  of

leasehold rights as supply of service as it

would  be  transfer  of  “immovable  property”

being  a  benefit  arising  out  of  immovable

property consisting of land and building.

74. Clause 5 of Schedule III of the GST Act

clearly provides that sale of land cannot to

be treated as supply of goods or services.

Therefore, leasehold rights which are to be

considered as sale of land would be out of

purview of the provisions of scope of supply

as per section 7 of the GST Act.

75. As the GST Act is nothing but a levy of

tax upon all the indirect taxes which were

levied under different legislation, it would

be germane to refer to definition of “service”

as provided in section 2(102) of the GST Act
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to mean as anything other than goods, money

and securities. Considering such definition in

juxtaposition to provisions of section 65B(44)

of the Finance Act, 1944, there was specific

exclusion of transfer of title in immovable

property from definition of ‘service’ itself

which  clearly  shows  that  there  was  no

intention of the legislature to impose tax on

transfer  of  immovable  property.  Under  the

Service Tax Act, even the development rights

which are the benefits arising from land were

not liable to tax. Leasehold right is in fact

a  greater  right  and  interest  in  land  than

development rights and the principle under the

service tax regime would therefore, continue

even  to  apply  under  the  GST  regime  as  the

object of introduction of GST is to subsume

the existing taxes.
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76. It would also be necessary to refer to the

Minutes of the meeting of 5th GST Council to

the Agenda 2A which clearly notes that service

tax was not leviable on transfer of immovable

property and a specific proposal was made to

impose GST on sale of immovable property on

the ground that there was no constitutional

embargo for imposing such tax and the stamp

duty was leviable on a different aspect. 7th

GST  Council  meeting  held  on  22nd and  23rd

December,  2016  after  a  detailed  discussion

decided to defer imposition of tax on land and

building and thereafter, clause 5 of Schedule

III of the GST Act clearly excludes sale of

land  and  building  which  fortifies  the

intention of the GST Council not to impose tax

on transfer of immovable property continuing

the underlying object of erstwhile service tax

regime. 
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77. In  case  of  Munjaal  Manishbhai  Bhatt  v.

Union of India reported in (2022) 104 GSTR 419

(Guj),  this  court  has  observed  that  the

intention of introduction of GST regime was

not to change the basis of taxation of the

Value Added and Service Tax regime and that

supply of land in every from was excluded from

the purview of GST Act. 

78. Moreover,  in  the  facts  of  the  various

cases, GIDC had only allotted the plot of land

to the lessee who constructed the building and

developed  the  land  to  run  the  business  or

industry  for  which  such  plot  of  land  was

allotted. Therefore, what is assigned by the

lessee/assignor  to  the  assignee  for  a

consideration is not only the land allotted by

GIDC on lease  but the entire land along with
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building thereon which was constructed on such

land.  The  entire  land  and  building  is

therefore,  transferred  along  with  leasehold

rights and interest in land which is a capital

asset in form of an immovable property and the

lessee/assignor earned benefits out of land by

way  of  constructing  and  operating  factory

building/shed  which  constitutes  a  “profit  a

pendre” which is also an immovable property

and therefore, would not be subject to tax

under the GST Act. 

79. The Hon’ble Apex Court in case of  Anand

Behera v. State of Orissa reported in AIR 1956

SC 17 has held as under:

“9.  The  facts  disclosed  in
paragraph 3 of the petition make
it clear that what was sold was
the right to catch and carry away
fish in specific sections of the
lake  over  a  specified  future
period. That amounts to a license
to enter on the land coupled with
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a grant to catch and carry away
the fish, that is to say, it is a
profit  a  prendre:  see  11
Halsbury's  Laws  of  England,
(Hailsham Edition), pages 382 and
383. In England this is regarded
as  an  interest  in  land  (11
Halsbury's Laws of England, page
387) because it is a right to take
some profit of the soil for the
use  of  the  owner  of  the  right
(page  382).  In  India  it  is
regarded as a benefit that arises
out of the land and as such is
immoveable property.

10. Section 3 (26) of the General
Clauses  Act  defines  "immoveable
property"  as  including  benefits
that arise out of the land. The
Transfer of Property Act does not
define the term except to say that
immoveable  property  does  not
include  standing  timber,  growing
crops  or  grass.  As  fish  do  not
come  under  that  category  the
definition in the General Clauses
Act  applies  and  as  a  profit  a
prendre is regarded as a benefit
arising  out  of  land  it  follows
that  it  is  immoveable  property
within the meaning of the Transfer
of Property Act.

11. Now a "sale" is defined as
a  transfer  of  ownership  in
exchange for a price paid or
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promised.  As  a  profit  a
prendre is immoveable property
and  as  in  this  case  it  was
purchased for a price that was
paid it requires writing and
registration  because  of
section 54 of the Transfer of
Property  Act.  If  a  profit  a
prendre  is  regarded  as
tangible immoveable property,
then  the  "property"  in  this
case  was  over  Rs.  100  in
value.  If  it  is  intangible,
then  a  registered  instrument
would  be  necessary  whatever
the value. The "sales" in this
case  were  oral:  there  was
neither  writing  nor
registration.  That  being  the
case, the transactions passed
no  title  or  interest  and
accordingly  the  petitioners
have no fundamental right that
they can enforce.”

80. In case of  State of Orissa v. Titaghur

Paper Mills Co. Ltd reported in (1985) Supp.

SCC 285, it is held as under : 

“98.  The  meaning  and  nature  of  a
profit  a  prendre  have  been  thus
described  in  Halsbury's  Laws  of
England, Fourth Edition, Volume 14,
paragraphs 240 to 242 at pages 115
to 117:
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"240.  Meaning  of  'profit  a
prendre' A profit a prendre is a
right  to  take  something  off
another person's land. It may be
more fully defined as a right to
enter another's land to take some
profit of the soil, or a portion
of the soil itself, for the use of
the owner of the right The term
'profit  a  prendre'  is  used  in
contradistinction  to  the  term
'profit  a  prendre',  which
signified a benefit which had' to
be  rendered  by  the  possessor  of
land after it had come into his
possession. A profit a prendre is
a servitude.

241.  Profit  a  prendre  as  an
interest  in  land.  A  profit  a
prendre is an interest in land and
for this reason any disposition of
it must be in writing.A profit a
prendre  which  gives  a  right  to
participate in a portion only of
some specified produce of the land
is just as much an interest in the
land as a right to take the whole
of that produce…

242. What may be taken as a profit
a prendre. The subject matter of a
profit  a  prendre,  namely  the
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substance which the owner of the
right is by virtue of the right
entitled to take, may consist of
animals, including fish and fowl,
which  are  on  the  land,  or  of
vegetable  matter  growing  or
deposited  on  the  land  by  some
agency other than that of man, or
of any part of the soil itself,
including  mineral  accretions  to
the  soil  by  natural  forces.  The
right may extend to the taking of
the  whole  of  such  animal  or
vegetable matters or merely a part
of  them.  Rights  have  been
established as profits a prendre
to  take  acorns  and  beech  mast,
brakes, fern, heather and litter,
thorns, turf and peat, boughs and
branches of growing trees, rushes,
freshwater fish, stone, sand and
shingle  from  the  seashore  A  and
ice from a canal; also the right
of  pasture  and  of  shooting
pheasants. There is, however, no
right  to  take  seacoal  from  the
foreshore.  The  right  to  take
animals ferae naturae while they
are upon the soil belongs to the
owner of the soil, who may grant
to others as a profit a prendre a
right to come and take them by a
grant  of  hunting,  shooting,
fowling and so forth."

99.  A  profit  a  prendre  is  a
servitude for it burdens the land or
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rather a person's ownership of land
by separating from the rest certain
portions or fragments of the right
of  ownership  to  be  enjoyed  by
persons other than the owner of the
thing  itself  (see  Jowitt's
Dictionary  of  English  Law,  Second
Edition, Volume 2, page 1640. under
the  heading  "Servitude").
"Servitude"  is  a  wider  term  and
includes both easements and profits
a  prendre  (see  Halsbury's  Laws  of
England, Fourth Edition, Volume 14,
paragraph  3,  page  4).  The
distinction  between  a  profit  a
prendre  and  an  easement  has  been
thus  stated  in  Halsbury's  Laws  of
England,  Fourth  Edition,  paragraph
43 at pages 21 to 22:

"The chief distinction between an
easement and a profit a prendre is
that  whereas  an  easement  only
confers  a  right  to  utilise  the
servient tenement in a particular
manner or prevent the commission
of some act on that tenement, a
profit a prendre confers a right
to take from the servient tenement
some  part  of  the  soil  of  that
tenement or minerals under it or
some part of its natural produce
or  the  animals  ferae  naturae
existing  upon  it.  What  is  taken
must be capable of ownership, for
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otherwise the right amounts to a
mere easement".

In  Indian  law  an  easement  is
defined by section 4 of the Indian
Easement Act, 1882 (Act No. V of
1882) as being ' a right which the
owner or occupier of certain land
possesses,  as  such,  for  the
beneficial enjoyment of that land,
to  do  and  continue  to  do
something,  or  to  prevent  and
continue  to  prevent  something
being  done,  in  or  upon,  or  in
respect of, certain other land not
his own".A profit a prendre when
granted in favour of the owner of
a  dominant  heritage  for  the
beneficial  enjoyment  of  such
heritage would, therefore, be an
easement but it would not be so if
the  grant  was  not  for  the
beneficial  enjoyment  of  the
grantee's heritage.

100. Clause (26) of section 3 of the
General  Clauses  Act,  1897,  defines
"immovable  property"  as  including
inter alia "benefit to arise out of
land". The definition of "immovable
property" in clause (f) of section 2
of  the  Registration  Act  1908,
illustrates a benefit to arise out
of  land  by  stating  that  immovable
property "includes...rights to ways,
lights  ferries,  fisheries  or  any
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other benefit lo arise out of land".
As  we  have  seen  earlier,  the
Transfer of Property Act, 1882, does
not  give  any  definition  of
"immovable  property"  except
negatively by stating that immovable
property  does  not  include  standing
timber, growing crops, or grass. The
Transfer of Property Act was enacted
about  fifteen  years  prior  to  the
General  Clauses  Act,  However,  by
section  4  of  the  General  Clauses
Act,  the  definitions  of  certain
words  and  expressions,  including
"immovable  property"  and  "movable
property",  given  in  section  3  of
that Act are directed to apply also,
unless  there  is  anything  repugnant
in the  subject or  context, to  all
Central  Acts  made  after  January  3
1968, and the definitions of these
two  terms,  therefore,  apply  when
they  occur  in  the  Transfer  of
Property  Act.  In  Ananda  Behra  and
another v. The State of Orissa and
another (1) this Court has held that
a  profit  a  prendre  is  a  benefit
arising out land and that in view of
clause  (26)  of  section  3  of  the
General Clauses Act, it is immovable
property within the meaning of the
Transfer of Property Act.

101.  The  earlier  decisions  showing
what  constitutes  benefits  arising
out of land have been summarized in
Mulla  on  The  Transfer  of  Property
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Act,  1882",  and  it  would  be
pertinent to reproduce the whole of
that passage. That passage (at pages
16-17 of  the Fifth  Edition) is  as
follows:

"A 'benefit to arise out of land'
is  an  interest  in  land  and
therefore immovable property. The
first Indian Law Commissioners in
their  report  of  1879  said  that
they  had  'abstained  from  the
almost  impracticable  task  of
defining  the  various  kinds  of
interests  in  immovable  things
which  are  considered  immovable
property.  The  Registration  Act,
however,  expressly  includes  as
immovable  property  benefits  to
arise  out  of  land,  here  diary
allowances, rights of way lights,
ferries  and  fisheries'.  The
definition of immovable property
in  the  General  Clauses  Act
applies  to  this  Act.  The
following  have  been  held  to  be
immovable (1) 11955] 2 S. C. R.
919  property:-varashasan  or
annual allowance charged on land;
a right to collect dues at a fair
held on a plot of land; a hat or
market; a right to possession and
management  of  a  saranjam;  a
malikana; a right to collect rent
or jana: a life interest in the
income  of  immovable  property;  a
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right  of  way;  a  ferry;  and  a
fishery; a lease of land". 

102.  Having  seen  what  the
distinctive features of a profit a
prendre are, we will now turn to the
Bamboo Contract to ascertain whether
it can be described as a grant of a
profit a prendre and thereafter to
examine the authorities cited at the
Bar in this connection. Though both
the Bamboo Contract in some of its
clauses  and  the  Timber  Contracts
speak  of  "the  forest  produce  sold
and purchased under this Agreement",
there  are  strong  countervailing
factors which  go to  show that  the
Bamboo Contract is not a contract of
sale  of  goods.  While  each  of  the
Timber Contracts is described in its
body as "an agreement for the sale
and purchase of forest produce", the
Bamboo Contract is in express terms
described as "a grant of exclusive
right  and  licence  to  fell,  cut,
obtain and remove bamboos...for the
purpose  of  converting  the  bamboos
into  paper  pulp  or  for  purposes
connected  with  the  manufacture  of
paper...."  Further,  throughout  the
Bamboo Contract, the person who is
giving  the  grant,  namely,  the
Governor of the State of Orissa, is
referred to as the "Grantor." While
the  Timber  Contracts  speak  of  the
consideration payable by the forest
contractor,  the  Bamboo  Contract
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provides  for  payment  of  royalty.
"Royalty"  is  not  a  term  used  in
legal  parlance  for  the  price  of
goods sold. "Royalty" is defined in
Jowitt's Dictionary of English Law,
Fifth Edition, Volume 2, page 1595,
as follows.

"Royalty,  a  payment  reserved  by
the grantor of a patent, lease of
a  mine  or  similar  right,  and
payable proportionately to the use
made of right by the grantee. It
is usually a payment of money, but
may be a payment in kind, that is,
of  part  of  the  produce  of  the
exercise of the right.

Royalty also means a payment which
is made to an author or composer
by a publisher in respect of each
copy of his work which is sold, or
to an inventor in respect of each
article sold under the patent." 

We  are  not  concerned  with  the
second  meaning  of  the  word  H
"royalty" given in Jowitt. Unlike
the Timber Contracts, the Bamboo
Contract  is  not  an  agreement  to
sell  bamboos  standing  in  the
contract areas with an accessory
licence to enter upon such areas /
for  the  purpose  of  felling  and
removing  the  bamboos  nor  is  it,
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unlike  the  Timber  Contracts,  in
respect  of  a  particular  felling
season  only.  It  is  an  agreement
for  a  long  period  extending  to
fourteen years, thirteen years and
eleven  years  with  respect  to
different con tract areas with an
option to the Respondent Company
to  renew  the  contract  for  a
further term of twelve years and
it embraces not only bamboos which
are in existence at the date of
the  contract  but  also  bamboos
which are to grow and come into
existence thereafter. The payment
of  royalty  under  the  Bamboo
Contract  has  no  relation  to  the
actual quantity of bamboos cut and
removed.  Further,  the  Respondent
Company is bound to pay a minimum
royalty and the amount of royalty
to be paid by it is always to be
in excess of the royalty due on
the  bamboos  cut  in  the  contract
areas.

103. We may pause here to note what
the Judicial Committee of the Privy
Council had to say in the case of
Raja Bahadur Kamkashya Narain Singh
of  Ramgarh  v.  Commissioner  of
Income- tax, Bihar and Orissa about
the payment of minimum royalty under
a coal mining lease. The question in
that  case  was  whether  the  annual
amounts  payable  by  way  of  minimum
royalty to  the lessor  were in  his
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hands  capital  receipt  or  revenue
receipt. The Judicial Committee held
that it was an income flowing from
the  covenant  in  the  lease.  While
discussing  this  question,  the
Judicial  Committee  said  (at  pages
522-3):

"These are periodical payments, to
be made by the lessee under his
covenants in consideration of the
benefits  which  he  is  granted  by
the  lessor.  What  these  benefits
may  be  is  shown  by  the  extract
from the lease quoted above, which
illustrates  how  inadequate  and
fallacious it is to envisage the
royalties as merely the price of
the  actual  tons  of  coal.  The
tonnage  royalty  is  indeed  only
payable when the coal or coke is
gotton and despatched: but that is
merely  the  last  stage.  As
preliminary and ancillary to that
culminating  act,  liberties  are
granted to enter on the land and
search, to dig and sink pits, to
erect  engines  an  (1)  (1943)11
I.T.R.  513  P.C.  machinery,  coke
ovens, furnaces and form railways
and  ,  roads.  All  these  and  the
like liberties show how fallacious
it is to treat the lease as merely
one  for  the  acquisition  of  a
certain number of tons of coal, or
the  agreed  item  of  royalty  as
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merely the price of each ton of
coal."

Though the case before the Judicial
Committee was of a lease of a coal
mine and we have before us the case
a grant for the purpose of felling,
cutting  and  removing  bamboos  with
various  other  rights  and  licences
ancillary  thereto,  the  above
observations  of  the  Judicial
Committee  are  very  pertinent  and
apposite to what we have to decide.

104. Under the Bamboo Contract, the
Respondent Company has the right to
use  all  lands,  roads  and  streams
within as also outside the contract
areas  for  the  purpose  of  free
ingress  to  and  egress  from  the
contract areas. It is also given the
right to make dams across streams,
cut  canals,  make  water  courses,
irrigation  works,  roads,  bridges,
buildings,  tramways  and  other  work
useful or necessary for the purpose
of its business of felling, cutting,
and removing bamboos for the purpose
of  converting  the  same  into  paper
pulp or for purposes connected with
the manufacture of paper. For this
purpose it has also the right to use
timber and other forest produce to
be paid for at the current schedule
of rates. The Respondent Company has
the right to attract fuel from areas
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allotted for that purpose in order
to meet the fuel requirements of the
domestic  consumption  in  the  houses
and offices of the persons employed
by it and to pay a fixed royalty for
this  purpose.  Further,  the
Government was bound, if required by
the Respondent Company, to lease to
it a suitable site or sites selected
by  it  for  the  erection  of  store
houses,  sheds,  depots,  bungalows,
staff  offices,  agencies  and  other
buildings of a like nature.

105. We have highlighted above only
the  important  terms  and  conditions
which  go  to  show  that  the  bamboo
Contract  is  not  and  cannot  be  a
contract  of  sale  of  goods.  It
confers upon the Respondent Company
a  benefit  to  arise  out  of  land,
namely, the right to cut and remove
bamboos  which  would  grow  from  the
soil  couple  with  several  ancillary
rights  and  is  thus  a  grant  of  a
profit a prendre. It is equally not
possible to view it as a composite
contract one, an agreement relating
to  standing  bamboos  agreed  to  be
severed  H  and  the  other,  an
agreement  relating  to  bamboos  to
come into existence in the future.
The  terms  of  the  Bamboo  Contract
make  it  clear  that  it  is  one,
integral  and  indivisible  contract
which  is  not  capable  of  being
severed in the manner canvassed on
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behalf of the Appellant. It is not a
lease of the contract areas to the
Respondent  Company  for  its  terms
clearly show that there is no demise
by the State Government of any area
to  the  Respondent  Company.  The
Respondent dent Company has also no
right to the exclusive possession of
the contract  areas but  has only  a
right to enter upon the land to take
a part  of the  produce thereof  for
its own benefit. Further, it is also
pertinent that while this right to
enter  upon  the  contract  areas  is
described  as  a  "licence",  under
clause  XXV  of  the  Bamboo  Contract
the  Respondent  (company  has  the
right to  take on  lease a  suitable
site or sites of its choice within
the contract areas for the erection
of  store  houses,  sheds,  depots,
bungalows,  staff  offices,  agencies
and other buildings of alike nature
required  fourth  purpose  of  its
business.  The  terms  and  conditions
of  the  Bamboo  Contract  leave  no
doubt  that  it  confers  upon  the
Respondent  Company  a  benefit  to
arise out of land and it would thus
be  an  interest  in  immovable
property.  As  the  grant  is  of  the
value exceeding Rs. 100, the Bamboo
Contract  is  compulsorily
registrable.  It  is,  in  fact,  not
registered.  This  is,  however,
immaterial because it is a grant b
the  Government  of  an  interest  in
land and under section Registration
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Act it is exempt from registration.
The High Court was, therefore, right
in holding that the Bamboo Contract
was  a  grant  of  a  profit  prendre,
though the grant of such right not
being  for  the  beneficial  enjoyment
of  any  land  of  the  Respondent
Company it would not be an easement.
Being  a  profit  a  prendre  or  a
benefit  to  arise  out  of  land  any
attempt  on  the  part  of  the  State
Government  to  tax  the  amounts
payable  under  the  Bamboo  Contract
would not  only be  ultra vires  the
Orissa Act but also unconstitutional
as being beyond the State's taxing
power under Entry 54 in List II in
the  Seventh  Schedule  to  the
Constitution of India.”

81. Therefore,  the  contention  of  the

respondents that by excluding  only sale of

land and building as per Schedule-III would

not amount to transfer of leasehold rights as

the interest in immovable property being an

intangible form would be covered by the scope

of  supply  of  service,  is  not  tenable  as

transaction  of  assignment  is  nothing  but
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absolute  transfer  of  right  and  interest

arising out of the land which would amount to

transfer/sale  of  immovable  property  which

cannot be said to be “service” as contemplated

under  the  provisions  of  GST  Act.  Moreover,

assignment/transfer of rights would be out of

scope of supply of service.

82. In view of above discussion and analysis

of the provisions of section 7 read in context

of the facts of the case, the decisions relied

upon on behalf of the respondent are required

to be dealt in support of the proposition that

interest  in  immovable  property  cannot  be

considered as an immovable property as it is

not  envisaged  as  such  in  the  GST  Act,  as

immovable property is nothing but bundle of

rights  and  right  to  give  such  property  on

lease  is  one  of  such  rights  and  further
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transfer of the right to occupy or possess

will continue to remain as supply of service

which character will not change merely because

lessee  of  GIDC  affects  absolute  transfer

thereof  in favor of the assignee leaving no

right whatsoever in respect of such leasehold

land and building.

(1) Decision  in  case  of  Legal  Hiers  of

Deceased  Fakir  Chand  Ambaram  Patel

(supra)  of  this  Court  holding  that

lease creates an interest in immovable

property which is an intangible asset

and therefore, would amount to supply

of service, would not be applicable as

along with the leasehold rights, there

is an absolute transfer of all rights

in the land and building. 
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(2) Similarly, decision of Allahabad High

Court  in  case  of  Greater  Noida

Industrial  Development  Authority

(supra) would also not be applicable

in the facts of the case as it related

to  the  demand  of  service  tax  on

renting of immovable property on lease

for any period and the term of lease

would not determine the character of

service of renting on property under

section 65 (105) (zzzz) of the Finance

Act, 1994 as now under Schedule II,

clause  5(a)  renting  of  immovable

property  is  deemed  to  be  supply  of

services. Therefore, there is a thin

line of distinction as to renting of

immovable property and assignment of

such  leasehold  rights  in  immovable

property for a consideration. In facts
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of  the  case,  therefore,  such

assignment  of  leasehold  right  for  a

consideration  in  immovable  property

would be out of scope of purview of

the  supply  of  service  as  it  would

amount to sale of immovable property

in  form  of  land  and  building  which

would not be covered by definition of

section 7(1)(a) read with  clause 5 to

Schedule III of the Act.

(3) Therefore,  merely  because  GIDC  is

having title of the ownership over the

land  in  question  would  not  be

sufficient to exclude the assignment

of leasehold rights to be included as

supply of service as levy of GST would

depend upon the nature of transaction

in question . In facts of the case
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when the lessee/assignor transfers the

land  having  leasehold  rights  and

building to the assignee, same cannot

be considered as supply of service as

it would be a transfer of immovable

property.  Therefore,  reliance  placed

on decision of Hon’ble Apex Court in

case of Residents Welfare Association,

Noida (supra) is in context of levy of

stamp duty on the deed of assignment

of lease not being an outright sale of

land in context of section 47-A of the

Stamp  Act,  1989  for  the  purpose  of

valuation of the property for levy of

stamp duty.

(4) Whereas in facts of the case, levy of

GST  considering  the  nature  of

transaction,  the  assignment  deed
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executed by the lessee/assignor is not

a composite deed of lease as well as

deed of sale but by deed of assignment

executed  by  the  lessee  there  is  no

lease or sub-lease by the lessee but

it  is  a  deed  of  divesting  all  the

rights of lessee in favour of assignee

and the assignee becomes liable to the

lessor on the covenants running with

the land and liable to the stamp duty

accordingly.

(5) Reliance was placed on the decision in

case of P. Kishore Kumar v. Vittal K.

Patkar reported in 2023 SCC OnLine SC

1483 to canvas the proposition  that a

vendor cannot transfer a title to the

vendee  better  than  he  himself

possesses  and  the  principle  arising
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from the maxim Nemo dat quod non habet

i.e. “no one can confer a better title

than what he himself has”. Considering

the nature of transaction when lessor

assignor  transfers  the  entire

leasehold rights along with building

constructed  thereon  to  the  lessee

assignee,  it  would  amount  to

assignment of all the rights in the

immovable  property  by  the  lessor

assignor.

(6) Reliance placed by the respondent  on

levy  of  GST  under  Heading  9972  and

Group  997212 for rental or leasing

service  vis-a-vis  Group  99979  for

other miscellaneous services in which

Sub-group  999792  providing  for

agreeing  to  do  an  Act  would  not
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attract the transaction of assignment

of  leasehold  rights  along  with

building  on  the  plot  of  land  as

lessee/assignee  is  not  liable  to

receive any rental from the assignee.

Similarly,  reliance  placed  on  Group

99836  for  Advertising  services   and

sub-group 998363 to 998366  for Sale

of advertising space in print media,

Sale  of  television  and  radio

advertising time etc. would also not

apply to the transaction of assignment

of  leasehold  rights  over  land  and

building as such assignment is nothing

but transfer of immovable property for

consideration.  Therefore,  reliance

placed on the decision in case of T.N.

Kalyana  Mandapam  Assn.(supra),  for

levy  of  service  tax  on  the  mandap-
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keeper and caterer service provided by

them cannot be applied in the facts of

the  case,  as  in  case  of  catering

service provided by mandap-keeper it

was a tax on service and not a tax on

sale or purchase of goods by applying

doctrine of pith and substance whereas

in the facts of the case there cannot

be  any  element  of  service  for

assignment of leasehold rights of the

land  and  building  as  interest  in

leasehold rights  of land and building

would  be  transfer/sale  of  the

immovable property.

(7) Reliance  placed  on  the  decision  of

Apex  Court  in  case  of  Venkateswara

Hatcheries (P) Ltd.(supra) wherein  it

is observed that as per principle of
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interpretation  of  statute  that

external aids to other statutes cannot

be imported for definition of a word

in the statute as the word occurring

in the provisions of the Act must take

its colour from the context in which

they are so used. In other words, for

arriving  at  the  true  meaning  of  a

word,  the  said  word  should  not  be

detached from the context. Therefore,

in  the  facts  of  the  case  when

legislative intent is not to levy GST

on the sale of immovable property by

specific  provision  in  clause  5  of

Schedule-III, then attempt on part of

the revenue to consider assignment of

leasehold rights equal to the renting

of  immovable  property  as  per  clause

5(b)  of  the  Schedule  II  would  be
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contrary to such legislative intent.

Therefore, when the legislature in its

wisdom has chosen to exclude the sale

of land and building from purview of

GST Act, there is no ambiguity  that

section 7(1)(a) would be applicable to

the  sale  of  immovable  property  and

once it is held that assignment of the

leasehold  rights   being  the

benefit/interest  arising  out  of

immovable property would partake the

character as such, cannot be covered

under the scope of supply of services

by any stretch of imagination. 

(8) Reliance  placed  on  the  decision  of

Hon’ble Apex Court in case of Hotel &

Restaurant Assn. and another  (supra)

wherein  it  is  held  that  it  is
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hazardous  to  interpret  a  word  in

accordance  with  its  definition  in

another  statute  or  statutory

instrument  and  more  so,  when  such

statute or statutory instrument is not

dealing with any cognate subject and

definition of the term in one statute

does  not  afford  a  guide  to  the

construction  of  the  same  term  in

another  statute  would  not  be

applicable in the facts of the case as

the  very  nature  of  transaction  of

assignment  of  the  absolute  right  in

the property has to be considered as

transfer  of  immovable  property  and

accordingly, would be out of purview

of the scope of supply for levy of

GST. 

Page  272 of  280

Downloaded on : Tue Jan 07 10:03:19 IST 2025Uploaded by RAGHUNATH R NAIR(HC00196) on Tue Jan 07 2025



C/SCA/11345/2023                                                                                      CAV JUDGMENT DATED: 03/01/2025

(9) Reliance placed on the definition of

“services” in the Major Law Lexicon by

the respondent which includes transfer

of  technology  including  transferring

or  securing  the  transfer  of  rights

etc. would not be applicable to the

nature  of  the  transaction  of

assignment of leasehold rights.

(10) Reliance placed on Articles 24 and

25  of  the  Council  Directive  of  the

Council of the European Union on the

common system of value added tax, more

particularly,  Article  25  which

stipulates  that  a  supply  of  service

may consist inter-alia the transaction

of  assignment  of  immovable  property

whether or not the subject to document

establishing title, would also be not
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applicable  in  facts  of  the  case

inasmuch  as  the  assignment  of

leasehold rights along with building

constructed thereon or otherwise is an

immovable property itself and not an

intangible  property  as  leasehold

rights transferred by lessee/assignee

is with the concurrence of lessor GIDC

in facts of the case and therefore,

transfer charges paid by the assignee,

would be subject to levy of GST but at

the  same  time  consideration  paid  by

the  assignee  to  the  lessee/assignor

would amount to transfer of immovable

property which would be out of purview

of provision of section 7(1)(a) of the

GST  Act  read  with  Schedule  II  and

Schedule III thereof.

Page  274 of  280

Downloaded on : Tue Jan 07 10:03:19 IST 2025Uploaded by RAGHUNATH R NAIR(HC00196) on Tue Jan 07 2025



C/SCA/11345/2023                                                                                      CAV JUDGMENT DATED: 03/01/2025

(11) Contention of the respondent that

activity  of  lessee/assignor  to

transfer  the  leasehold  rights  is  in

nature of compensation for agreeing to

do  the  transfer  in  favour  of  the

assignee  is  a  service  classifiable

under  other  miscellaneous  service

under Group 999792 and taxable at the

rate  of  18%  under  serial  no.35  of

Notification No.11/2017 - Central Tax

(Rate)  dated  28.06.2017  would  not

cover  the  nature  of  transaction  as

consideration  received  by

lessee/assignee  is  not  in  nature  of

premium  but  is  a  consideration  for

outright  sale  of  leasehold  rights

which  cannot  be  equated  with

subleasing in any manner as tried to

be applied by Uttar Pradesh Authority
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for Advance Ruling (GST) in case of

Remarkable Industries Private Limited

reported in 2023 SCC OnLine UP AAR-GST

14  so  as  to  bring  the  transaction

within the purview of  clause 5(b) of

Schedule II of the GST Act. 

12) It  is  true  that  exemption

granted  as  per  Sr  no.41   of  the

Exemption  Notification  No.12/2017

dated  28.06.2017  would  not  be

applicable  to  the  transaction  of

assignment  of  leasehold  rights  by

lessee  who  is  neither  a  State

Government  Industrial  Development

Corporation or undertaking. Fine line

of  distinction  to  be  drawn  for

assignment of leasehold rights vis-a-

vis allotment of plot of land by GIDC
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on lease by charging one time premium

which  is  exempt  under  the  said

notification  is  that  subsequent

transaction of assignment of leasehold

rights   is  transfer  of  interest  in

immovable  property  which  would  be

equivalent  to  transfer  of  immovable

property, would be covered by Clause 5

of Schedule III whereas renting of the

plot of land by GIDC would be covered

by  clause  5(b)  of  Schedule  II.

Lessee/Assignor  is  not  transferring

leasehold right by way of a sub-lease

so as to earn rent on such assignment

of leasehold rights, so as to apply

clause 5(b) of Schedule  II to such

transaction. As nature of transaction

in  facts  of  the  case  is  outright

assignment  resulting  into
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sale/transfer of the leasehold rights

in  favour  of  assignee  by

lessee/assignor  for  a  consideration

would  be  covered  by  clause  5  of

Schedule III which provides that sale

of  land  and  building  shall  not  be

considered  as  supply  of  services.

Therefore,  it  cannot  be  said  that

assignment of the outright leasehold

rights  would  be  a  service  or

transferring of leasehold right.

-:CONCLUSION:-

83. In view of foregoing reasons, assignment

by sale and transfer of leasehold rights of

the  plot  of  land  allotted  by  GIDC  to  the

lessee in favour of third party-assignee for a

consideration  shall  be  assignment/sale/

transfer  of  benefits  arising  out  of
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“immovable property” by the lessee-assignor in

favour  of  third  party-assignee  who  would

become lessee of GIDC in place of original

allottee-lessee.  In  such  circumstances,

provisions of section 7(1)(a) of the GST Act

providing for scope of supply read with clause

5(b) of Schedule II and Clause 5 of Schedule

III  would  not  be  applicable  to  such

transaction of assignment of leasehold rights

of land and building and same would not be

subject  to  levy  of  GST  as  provided  under

section 9 of the GST Act.

84. In view of above, question of utilisation

of input tax credit to discharge the liability

of GST  on such transaction  of assignment

would not arise.

85. The  petitions  accordingly  succeed  and
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impugned  show  cause  notices  and  orders  in

original or appeal as the case may be, are

hereby quashed and set aside. Rule is made

absolute to the aforesaid extent. No order as

to costs. 

(BHARGAV D. KARIA, J) 

(NIRAL R. MEHTA,J) 

FURTHER ORDER

After  pronouncement  of  the  judgment,

learned  Advocate  General  Mr.Kamal  Trivedi

prays  for  stay  of  the  operation  and

implementation of the judgment. 

Considering the facts of the case and the

reasons  assigned  for  arriving  at  the

conclusion, the request is rejected. 

(BHARGAV D. KARIA, J) 

(NIRAL R. MEHTA,J) 
RAGHUNATH R NAIR
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