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Since  comman questionsof  laee ance faet o ariss or
corsicaratior inoosll these  pellons, theyare taksn oup o for
corsicaration together ans disooses of By this common arder

Further, since identical reliets @re saought forin the petitions, for the

pLrposs of converniernss, e reliets soua bt foe i WO TR0 T8 s
reccroct ced as under;:

(L) Deslare chot the provisions  of GET ACt

irapplica e in resoeen el workes contrass whers orovisions

OF “sargee’ are eoe prior oo DLOT 20T i s far s
petlicrers are concernscd acs consecuently thal (e
reeporcer Nos 4 o 8 rsve nojurisciction o either fssie
notics or o alke 2y coscive steps against che Petil orers
cncler e gravisions of the GET Act dazecd OLO720L7

[rochecesh as Anrexane--l

() Declare that the provisions o Section 7 (5)
regth o th clavse G of Scrscule 1D aof the GST At 8 ulrg.
vires ArLG e S66 CLEA) (26N 5298 (o) & (F) the Cornstinution
meosieny of anc setthas princhles of law Tars clowr by 00
Flonbls Supreme Court oregaccing Mworks  contract” and
congssoLently thel the respondaent MNos, 4 to & have o
jurisclict or toogithgr dssae rotize a0 o teka ary coerciv

steps agarst the Patidoners uncer the provis ors of (s

G Ao for Sk comfrec! anterec inte post OL 07 2007
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Aanras s el

() Diract the responcen: Mo, 1w congicer e
PEPIESSTTALIONS A5 Per ANNEUre - Oe Anmare- -
Aanrces e D93 sl daned Zd o pULE S In aEnaer il

Aarescdoas - L o e and

(el Fegs enel other arers as may be cegrman
appropricts ueder che civcormstences of e case, 0 e

ercls of justioe

<o The s ssue invobvech i these petitio s arises out of

the grieniacce oF [he Femianers han in view of [reintracuction of

CRET e B O OY 20T the Pat b oners who have earlier enterscl i
Worles Gontract” ang tad bearn assesssdodoring e pre-GET
resime etrar unoar the Composition scherre (GOT scherme) or
reculsr VAT assessrent schema( “or shorl the WA sobeme )
trcle e Marnalalea Vaue acides Tac Mol 2003 ( for shor She
POVIT Al are required and o macde liable o pay scdibonal taxe oy
Wiy ol GET after OLOTZ0L7, wrich is a0 huge differental s

brurcler not envisaged s the trme ot entering inte agrasments unclsr

the COT W AT wres cueng e KWYAT regime and s such

peetibonsrs sre batore [eis Court ey of these paetibions.
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300 The Paellongrs hein arg clags-0 onntractors wno fiave
arlarad ko Sworks contract with various Saate Gove sgencies as
Employsrs anc petione s contractors anc e aoresranig  wers
reberect o sl s podn of e wharr e OGRTT AT anc B ancs Al

LEOD were o force, THis e commention of the Fetitione s that they

wizres regisneach uncar KAVAT By obtedving TN numoer and - after
Prbrochaction of GET frame GLGT 20T Ahey Bavve obrained GET

recistratios namiers  spechoaiy and Cindividustly, Most o of the

Fratitiona:s e covered uocde s the compasition scheme in terms of
Saction L5 reac owit Kale LEs of the BWVAT At excapt for a few

Frattione s who argounder the regulsr VAT assessmeant under

FOVAT bk Foe dhe Petdtioners whoooere coveras undes the
comoosiion scherie, e tec uncles SOUAT el was at s on the

transscion wvaad s of the corrrast aned for those who sre ooveres

Lnde the ragular VAT assessmeant, Lwas aither 5% or 129 as the

case may e Lnder e Finance Act 2994, senvice L bad Deen
avarrpted o rescect  of the Works  Contract rescersc (o

Gove crent and statutaore agencies asd therefore. thers was ne

S ce Taxowr wgs liable o be paic by e Petitioners on e
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wiorks commract esasutad by then, The Peutiones who aotea for

the composition scherne oncar Sectiorn LB oware “of ertiea ine

claim trpat cracit or CENWAT npuein cass of thene being any intear-
Srate purchase meothe caorse ab esoeeaution o waras conrac,
Fratitioners were filing the roostorms in Forme 100 by pavy g die
COMEOSTION 1ax or race ple ana e emeloyass wouloh cedocl 45
e ang cerifioste weae oemg issued n Faorm LE6 of the KNGAT At

ancl the srcoust b wes dechs el is aradineo to e VAT aceount:

af the Fresitiaoners

g Fatiioners corn@nc st QL 07200 when che Goocds and

Seevcas Taw (ST A carme into effectforse, the works contract

wes s et ol Ay “ceermed servios” ancl I [

T Hetitioners wers
Pade G ar Lase frome 01072007 o 2L 032007 asd at L% 1-om
Aa 062007 ornvarcs 10 s this differae s al tsacarmount arsing out of
chang s i e regime rom AT o SET with effect from 00072017

woerich has resolted inoa heayy Darclern eirg eposed upon the

Fetitionars, 1 is contended that thess are inslancas wherae the

Fatitoners havve alraady besn carred out and cormplaiad the works

e ot to SO OT T For i

Sresnc inveices ane el
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L0008 CBISEC Qr PEIMIENTE are Ver o be racervael oy s Factiorars,

G5 PIENVE COMITIE SCEG B st

Thes arg also nstances where o
af the woorkois corpleteh Dut invoices are yizl o O rasec oy reans

of irspaection o e condoctad iy the des gnssscicompalant

avtrority o such works There @ contrasts Which are snterao

Proor to OLOT20LT surirg e KYAT ranimia ancd workes comvinued

curing - GET recirecanboaces which o are anterac orios o
UL 20707 ancier Teg VAT re rme wevere works are comolete:

ancl the peyrments e oo s oeeaole unoer GET ragime as well

as contracsts forwaich tendars o weare called o ng VAT regime and

finslizad aoring GET regime Lut undsr old soredole of rataes [5R),

5, At is cortendedd that imoosition o ey of drcliqect o s

Prarrrisa ole vomee the supplier of seridce s rauired o pay e s

after serne frorn the reciplent of servicelarployar of
winrks contract The GET moves clovm b sapply coain G e time
acch ar each stage, the seller pays SE8T for the Government and
collects 0 from the boyer on the rvoice, The Palitionars who hive

recclerscd service w the Respondent Stawe Govl agencies, an

recuicec o collect snc pay the Taxes, Tre Patitoners hac given
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recresartztions 1o the 150 Respondantswoaeran the Petitioners hove
cortencdad that the  Cental  Government more pacticolacdy e
Daparmert of Railvays has come ool wilts a schaeree for the
porpass ot ansuong acdoitiosal oo of T as par GET regimes 8
apsortec by e Deoartroent whide teodag uncer (re GST I &

corbenced that the woabae incicaace as oero Aok in oso far s

.....

cortractor s conmearnec s e sk the et o the ditfe rentia
amaunt in che o ceowaald have to e bhome by the racipient of
the sarvice oz the aeplover Teis commenced by the 2etitionars that
the  Stats of Maharashora, Stae of Odistia State ol Archres,
Fracesh & Telanoana snd oeven n Stels of  Kamataks, the
chite rantiar arn ot has been ordered to be pacd o the contractors
accl thin the Paitioners five o freames e ssme way as [per
proncioles ooy, s coctencec than the Petitionars ~acd giver
Fecresentzions o the D30 Raspondent Governmeant 1D come o
Wb auidelines to shsore the differsntial eoc busoen relaling 1o

ks contract aecler GET Lndar these croumstances, petlongrs

are oefore ths Sourt by weey af the present petition
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B, The responcdant - State and othes rosponde s s s Hieo
ther statement of oljections mter alia comending tral for vorks
cortract eweautech pror o QL 072007 EET A s inaoplhcalby e 10w
cortencad that Tor wor<s contract - enteres orior o 0007 2017
wrere posion ot thae wark hags besn sxecuad neier to GO 07 20017
Wl e ool uncer erstyiln le SCSAT AT ana for those works
entecutec after L0720 ol ba Leoced e the provisions of
GET oAt L s also comandac mat foroworks anterec meo- anc
executea atter tha aeod chon of SGET anly e provisions o GET
Act will be sopicabie, 1 s contended thel the provsions of GET
Actw Il beingpplicatle (o the portion of the worle scacuted prior to

L 2y sner e issuancs ot rvolces alfter OLO07 2007 wol

Fol rencler ok tesaalle under the GET AL They have further
cortencled Tran the cnas is on the Petitioness (o ceclare ano pey
fend Linclerthe KA Aot an thal porders ol the warke e s atech praor
Lo DL G720 anc s railary declare snd pay Cawes on GEToon that

prarton ot the worle esecuted  after QL0207 s further

cortencacd Ty the Respondsm [at

resentslions [ orecuests

........

coven Dy e Petitione s are uoder consicleration Ly the Resce

CS KK Agrawal



S leh -

i ilul WY N TR ol 2009 m W Mo LEAGE of 2076
it W NG S S0BE o f 2019 WP O LE06T of 2076

N, 2EE28 o f 2019 WP o S0 of 2016
W NG ABEE 0 2018 WP o BOE
W N BEEE O DWW MO 007 o
NG L WI-’ Mo LG
W N GEE T CME N
VU IO o

Mol Tis therefors subritte ol that e Tsono eeeeit o the perrions

anel the same sre labhe o os dismissed,

o e e DR Fawisharda s Tearmecl Sarnior oo s |

appesring tor Seic Naveerr Gecilore Sror thee Paetitoners ano &,

Flara Kumear,  eaccecd Addidonal Governme st fohvocate for the
resconeent-Sate and ahe raspective tearmed counsal apoeamneg for

the ernaiing resocncernts snd parass o the matecal on record,

B Ororstcions, eared Senor counsel for the paeloners
sutrittacd that ter the cresec ! the crallenge (o the vires of the GEST
At wias ton Dems prassac Ly e Petitioners who woule B
satigficel i the responcents woult ac aoon the patitione s
recresenizlionsreguasts ano absorl arc pay e differential g
borcler, I aodiion o reitesbing e various conlentions urgec in
e petitions anc rafareing (o the reaterish croresord Tearmec Senior
cobrnae o the petitionsrs submits thae e petitioness ars antitlec

ot reliets saught foe by thern ancl appropriate orders desare 1o

D passec i e present pettions Insuppor of his contentions,

lzarnad Serior counsel placed reliar ce woon the Stals Governrmen
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Coreulars chated O3 002020 snc L4012 2020w vl osg unon the
follow ng dacisiong -

(i) MAS Constructions ws o Fubballi Dhaead Sl
CHty Lornitech - W NG, e 8042021 detes 22,00, 2021,
(i) Dhaloaleshwar Fattnaik ove, Stae of Qrissa - 2020
SCEON e QR G
() Subays Sonsoacticn Limntes wvse Tam inscdu \Water
Supaly anc Sewae Bosio - M E (V) TREET 2020
clated 698 03200
(v Bhegawsing Constroctan va, Wnion o India
CAGEy O COHGST 00,
O Fer contma, aearmes AGA as well as the learmed couns:|
for the  athor respordsnts, noaddition rere-aling the variovs
corlentions drgech i el slalerrent of objections sulrit than thers

oo et e petitions acc the same are Hable to be cismissad

1O T v giverr iy anxdous cons derst on o the rivia

auerrissions anc perdsac the material on record,

1L 1is an undisputad fact [hat e FPatidone s herem are
clasel contractors who o have entersd ioto Swarks contract” w e

vatous Suate Gavt agencies and thal the agesenmenls were el
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Pl sl @ point of o wher tre KW At snd @Sinsnee son 1054
wisre e roree, 1 s also na i cdhspute thad [ne Patitionesrs are eiliar
coverec Lnsar Cormpos ton schetvi e aguear VAT assaess e
anch thar on L0720 07 whan e ST Act wss imprermenta o pan
nctiin the said works contract was realsd as “deamad senios”
acch the Patiionars Docams Halbie toopey GET0 @ ths ditferena
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2. Derive the rate of materials, KVAT items required to
complete the balance works.
3. Deduct the "KVAT" amount from those materials and the
service tax also.
4. Add the applicable "GST" on those items.
Input Credit on the materials is to be arrived at and to be set
at against the output GST (Billed to the Smart City)
In this regard, a copy of the detailed report submitted by the
Consultants M/s.S.R.& M.R. Associated, Chartered
Accountants to KUIDFC on goods & service tax matters is
enclosed herewith for your reference and further action in the

matter."

13. Subsequently, the State Government issued one more

Circular dated 14.12.2020, which reads as under :-

No: ED/212/FC2/2020
Finance Department (PC-2) KWB/CAO/AS2/AMRUT/GST/2020-21

Dated:14.12.2020

The proposal of the Administrative Department has been
examined. Finance Department opines as follows:

"Karnataka Urban Water Supply & Sewerage Board, Bangalore
has sought clarification on GST calculation for works contract
wherein agreements were executed prior to 01.07.2017 at old
schedule rate.,

Generally the turnover related to the supply of goods or services
or both effected before 01.07.2017 (appointed date of
implementation of GST) should be taxed under the provisions of
the earlier laws and not GST laws. Hence the portion of the
contracts which are already executed earlier to 01.07.2017 must
be taxed under the erstwhile Karnataka Value Added Tax Act
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and the Service Tax Act. This turnover, in addition to the certified
works, also must include the turnover related to the uncertified
works which are already executed but yet to be certified. Only
that portion of the contract which are executed after the
implementation of the GST, i.e., after 01.07.2017 are liable to tax
under the GST Act.

In case where the works contractor has in stock, materials which
are purchased before 01.07.2017 and not incorporated into the
contract then the contractor has to claim the transitional rebate of
the taxes paid under the earlier laws and the amount eligible
would be credited to the Input Tax Credit Ledger of the
contractor.

With regarding to the issue of the impact of change of tax regime
is concerned a detailed annexure explaining the methodology of
calculation of the impart of change of tax regime along with an
illustration is placed in the file. (Annexure A & 13)

Further, the tax difference should be calculated on each works
separately. Based on the result obtained on calculation of the tax
difference on the contract value, concerned department /
Authority has to decide whether contract agreement needs to be
changed or not. Hence, the applicant may be informed to submit
a proposal to the concerned department from whom the contract
was awarded.

(Approved by Additional Chief Secretary to Govt.
Finance Department),

Sd/-
(KGayathri)
Under Secretary to Govt.
Finance Department (PW Finance Cell)
Sd/-

Chief Account Officer
KUWS&D Board
Bangalore

14. Both the aforesaid Circulars came up for consideration

before the co-ordinate Bench of this Court under identical
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circumstances in MAS Constructions’s case supra, wherein it
was held as under:-

“ The petitioner has sought for issuance of an
appropriate writ to the respondent to reimburse GST
amount of Rs.42,01,582/- to the petitioner and has
sought for directions for payment of interest on tax
dues at 18% per annum being the statutory interest
rate chargeable under Section 50 of the CGST Act,
2017.

2. The petitioner submits that the respondent
authority had invited bids pursuant to floating of tender
and the petitioner was awarded the contract. It is
further submitted that the rates that were finalised as
per the bid documents included sales tax component
@ 5%. It is to be noted that the tender and work
orders were allotted to the petitioner on 07.12.2018
and 29.12.2018 which is admittedly after coming into
force of the Goods and Services Act ("the GST Act",

for short).

3.The petitioner submits that necessary
payment at the petitioner's end of the applicable GST
being statutory requirement has been made and the
details of the payment are as per the table mentioned

in Para 11 of the petition, which reads as under:
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Particulars Period Balance GST
not paid to
petitioner

Renovation From 14/7/2019 Rs.15,42,727

of to 30/11/2019
Swimming
pool and
operation
Rehabilitatio From 31/07/2019 Rs.26,58,856
n of MG to 04/08/2020
Park
Total Rs.42,01,582

4.The petitioner submits that after having paid
the applicable GST, the petitioner has made
representations on 01.08.2019 vide Annexure-'F'
and 27.02.2020 vide Annexure-'H', whereby the
petitioner has called upon the respondent to release
the GST amount. The request of the petitioner was
taken note of by the respondent authority which has
sought for clarification from the Karnataka Urban
Infrastructure  Development and Finance
Corporation ("KUIDFC", for short) as per their letter
dated 06.12.2019. The specific clarification that was
sought is as to whether GST is required to be made
good to the contractor as it was only 5% of the VAT

which was provided for in the contract.

5.The KUIDFC by their communication dated
03.01.2020 has opined as follows:
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"With reference to the above, your request for
clarification on Tax calculation for the pre-GST period and
post-GST period in the running bills of works has been
examined by the GM (PF), KUIDFC and has suggested the
following procedure for calculating Taxes for pre-GST period
and post-GST period as follows:

1. Calculate the balance works to be completed in the
original contract.

2. Derive the rate of materials, KVAT items required to
comp lete the balance works.

3. Deduct the "KVAT" amount from those materials and the
service tax also.

4. Add the applicable "GST" on those items.

5. Input Credit on the materials is to be arrived at and to be set
at against the output GST (Billed to the Smatrt City)

In this regard, a copy of the detailed report submitted
by the Consultants M/s.S.R. & M.R. Associated, Chartered
Accountants to KUIDFC on goods & service tax matters is
enclosed herewith for your reference and further action in the
matter."

6. It is not in dispute that the respondent
authority had sought for clarification from KUIDFC,
communication has been made out to the
respondent authority as per the letter dated

03.01.2020 in terms as noticed above.

7. Various other contentions are raised
including that the contracts have a dispute resolution
clause and accordingly, any dispute relating to the
rates or as regards to the assertion of the petitioner
that GST paid by him is required to be made good,
is a matter to be referred in terms of the dispute

resolution clause. However, the petition could be
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disposed off without recording any finding on such

contention.

8. It is to be noticed that clarification on
03.01.2020 by the KUIDFC is clear.

9. The Karnataka Urban Water Supply and
Sewerage Board had sought for a clarification
relating to implementation of GST in relation to
performance of portions of contract after coming into
force of GST. The Finance Department by its
clarification dated 14.12.2020 has also opined that
the tax difference ought to be calculated on each of
the works and necessary steps to be taken to decide
as to whether contract agreement needs to be
changed. While making such clarification, the nature
of reconciliation of tax paid in the pre-GST regime
as well as taxes as applicable relating to all taxes in
post-GST regime has been taken note of. The
methodology and impact of change of tax has also
been referred to. This stand has been approved by
the Additional Chief Secretary to Government,
Finance Department. This clarification made in the
context of an authority set up under a statute and
taking note of the clarification made by the KUIDFC,
the respondent is required to act in terms of the

clarification made.
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10.  Further, insofar as tax component is
concerned, as the contracts were entered after
coming into force of the GST Act, and in light of the
opinion expressed by a clarification made on
03.01.2020, the respondent is required to make
good the GST after adjusting the amounts of sales
tax that was provided for in the contract entered into

between the petitioner and the respondent.

11. It is further to be noticed that the tax
component is an independent component which the
petitioner does not retain as a profit and is a
statutory payment to be made. Looking into the
nature of such payment of GST, the respondent is
required to honour the same in terms of the
clarification dated 03.01.2020. The consideration by
the respondent to be made within a period of not
later than twelve weeks from the date of release of

the order.

12.  Accordingly, the petition is disposed off.”

15. So also, in the case of Dhabaleshwar Pattnaik Vs.
State of Orrisa, referred to supra, certain directions have been
given by the Division bench of the said Court as under:

3. In case of work, where the tender was invited
before 01.07.2017 on the basis of SOR-2014, but payments
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made for balance work or full work after implementation of
GST, the following procedure shall be followed to determine
the amount payable to the works contractor;

() Item-wise quantity of work done after 30.06.2017 (i.e. the
Balance Work) an its work value as per the original
agreement basing on the pre-revised SoR 2014 is to be
ascertained first.

(ii) The revised estimated work value for the Balance Work is
to be determines 2014 is to be ascertained first. as per the
Revised SoR-2014. (In case of rates of any goods or service
used in execution of the balance Work not covered in the
Revised SoR-2014, the tax exclusive basic value of that
goods or service shall be determined by removing the
embedded tax incidences of VAT, Entry Tax, Excise Duty,
Service Tax, from the estimated Price/Quoted Price.)n

(i) The revised estimated work value for the Balance Work
shall then be enhanced or reduced in the same proportion as
that of the tender premium/discount.

(iv) Finally, the applicable GST rate (5%, 12%, or 18% as the
case may be) is to be added on the revised estimated work
value for the Balance Work to arrive at the GST-inclusive
work value for the Balance Work.

(v) A model format for calculation of the GST-inclusive work
value for the Balance Work is attached as Annexure. The
competent authority responsible for making payment to the

works contractor will determine GST inclusive work value for
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the Balance Work for which agreement executed on the
basis of SoR-2014.

(vi) A supplementary agreement shall be signed with the
works contractor for the revised GST-inclusive work value for
the Balance Work as determines above.

(vii) In case the revised GST-inclusive work value for the
Balance Work is more than the original agreement work
value for the Balance Work, the works contractor is to be
reimbursed for the excess amount.

(viii) In case the revised GST-inclusive work value for the
Balance Work is less than the original agreement work value
for the Balance Work, the payment the works contractor is to
be reduced accordingly. In case excess payment has
already been made to the works contractor in pursuance of
the origin agreement, the excess amount paid must be
recovered from the works contractor.

(ix) These procedures shall be applicable to all works
contract including those executed in  EPC/Turn-

key/Lumpsum mode.
16. So also, in the case of Subaya Construction’s case

supra, the Madras High Court held as under:-

“When the Petitioners entered into an agreement with
the Respondent-Board, the contract price comprise three
components viz., cost factor, profit margin and tax
component. There cannot be any contest regarding the cost

factor and profit margin. The tax liability will have to borne by
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the Respondent-Board. The Respondents are directed to
reworking terms of the contract and entered into a revised
agreement with the Petitioners. The entire exercise shall be
concluded within a period of 8 weeks from the date of receipt

of copy of this order”.

17. Similarly, in Bhagwati Constructions’ case supra, the
Gujarat High Court held as under:-

25. The issue that arises for our consideration is,
whether the respondents are justified in withholding the
refund/reimbursement in favour of the writ-applicants.

26. The Government of India through the Ministry of
Railways, had issued an order on 27.10.2017 for the GST

neutralization of the contracts. The order reads as under

“Government of India Ministry Of Railways (Railway Board)
New Delhi
No. 2017/CE-I/CT/7/GST, dated 27.10.2017

To
As per list attached
Sub: Impact of GST on Existing Works Contracts

1. Ministry of Railways have received a number of
representations from Zonal Railways, railway contractors and
contractors associations with a request that the increased tax
liability due to implementation of GST should be borne by
railways in works contracts awarded before implementation of
GST. The issue was under consideration of Board for some time.
It is seen that the impact of GST varies, depending upon the type
of work, business model adopted by contractor and also on the
state in which these works are being carried out. The impact is
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much more in labour intensive works like P. Way linking.
Earthwork etc.

2. Considering the above, it has been decided to make
existing works contracts awarded before implementation of GST,
as GST neutral after carefully taking into account the input tax
credit available to the contractor, on a case to case basis, on
production of documentary evidence. This exercise may involve
reimbursement to contractors or recovery from contractors
depending upon the tax liability of the contractor before GST and
after GST including input tax credit available to the contractor
after GST.

3. Zonal Roadways/Production Units may therefore work
out modalities through a procedure order with the approval of
General Manager is consultation with Principal Financial Advisor
& legal cell. Following should be kept in view while framing the
procedure order

3.1 For dealing with impact of GST is individual contracts,
a supplementary agreement is to be entered in to withthe
contractor in consultation with financial advisor in terms of Para
1265 of the Engineering Code.

3.2 A clause is to be added in the supplementary
agreement to state that in case there is any further change in the
GST tax structure till the date of completion of work or any error
is noticed in the calculation of amount payable/recoverable till the
release of Final Bill amount to contractor, the same shall be paid
by the Railwaysor recovered from the contractor's bills/security
deposit or any other dues of contractor with the Govt of India.

3.3 In case while awarding the contracts, the reasonability of
rates was justified by Tender Committee considering the impact
of CST, such compensation would not apply.

3.4 For neutralizing GST impact on the works contracts awarded
before implementation of GST along withdocumentary evidence,
the contractor should submit work sheet of tax liability before
GST and after GST dulycertified by chartered accountant
engaged by him.

The tax liability of the contractor before implementation of CST
should be worked out taking into account all stipulated taxes in
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force before GST implementation i.e. Excise duty. VAT including
VAT on Excise duty. Entry tax, Octroi duty, prevalent Service tax
etc., irrespective of whether the same were actually paid by
agency or not.

3.5 The rate reasonability and quantities of input materials for
which ITC shall be available to the contractor, should be ensured
by the executive with due care in consultation with associate
finance.

3.6 Sample post checks of the compensation made to the
contractor may be got undertaken by the GST consultant
engaged by the Zonal Railways/Production Units.

3.7 Recovery, if any, which is required to be done from the
contractors, may be regulated as per Section 171(1) of CGST Act
2017.

4. This is issued with the approval of Board (ME, FC,
CRB)

(Prem Sagar Gupta)
Executive Director/Civil Engineering (G)/Railway Board

27. Pursuant to such order, the Western Railways issued a
Joint Procedure Order dated 21.1.2018 laying downthe
procedure for the GST neutralization based upon the policy
of the Government of India. The relevant portionof the order

reads thus:

“4. The review for GST neutrality is to be done on a case to
case basis on the production of various detailed outin the
following paragraphs of the JPO

XXXXXXXXXXXKXXKXXX

8. Procedure to be followed for GST neutralization:
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8.1 In accordance with the Railway Board's letter dated
27.10.2017 all contracts awarded prior to at 01.07:2017 and
all such contracts for which tenders were opened prior to
01.07.2017 but finalized after the implementation of GST are
to be considered for GST neutralization. However, if any of
the tender has been finalized duly considering the impact of
GST. then such contract will not be eligible for the proposed
GST neutralization

8.2 For dealing with the impact of GST in individual contract,
a Supplementary (Subsidiary) agreement is to be entered
into by the Executive, with the contractor, duly vetted by
Finance, in terms of Para 1265 of the Indian Railway
Engineering Code A Supplementary agreement is to be
signed by the Original Agreement Signing Authority or by the
Authority delegated such powers (Proforma for the
agreement is given in Annexure-A).

XXXXXXXXXXXXXX

8.5 The contractor shall submit a work sheet for On
Account/FCC bills for assessing the tax liability before
andafter GST including the input tax credit available to the
contractor. This shall be duly certified by the Statutory/Tax
Auditor auditing the books of the contractor. The tax liability
of the Contractor before implementation of GST should be
worked out taking into account all stipulated taxes in force
prior to the implementation of GST i.e., excise duty, VAT,
including VAT on excise duty, entry tax, octroi duty, prevalent
service tax etc, irrespective of whether the same were paid
by the agency or not for the On Account/FCC Bills.

8.6 On receipt of the Account/Final contract certificate from
the executive, the contractor shall submit the following
documents (for the on Account/FCC to the Executive for the
GST neutralization.

a. The invoice (Bill) duly segregating the GST component from
the gross amount of the work executed. This should contain
details of GSTIN TIN & STRN numbers-state-wise (if he is
working is more than one State alongwith the worksheet.
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b. A work sheet for the tax liabilities before GST and after GST,
including the list of items for which the to put Tax Credit (ITC)
is available for the work. A sample copy of the work sheet is
given in the Annexure-B for general guidance. The details
given in this worksheet and calculations should be duly
certified by Statutory/Tax Auditor auditing books of the
contractor. This worksheet shall be submitted for each of the
bills, which may have already been passed as per provision
of para 15 of this JPO and also for all other bills being
processed after the notification of the GST for the contracts
falling in the categories in para 1(i) & (iijand HO GST rates
as applicable at the time of actual passing of bills will be
adopted.

The worksheet shall contain details of the quantities of all
input materials/services procured for the
particularwork/works. The contractor shall also certify that
the invoices submitted for the work have not been/will not be
used for any other work to claim Input Tax Credit
(ITC)/refund. The contractor shall also give a certificate
thatno refund claims of GST are pending settlement with the
GST authorities.

At the Railway end, the component of input
materials/services for SOR/USSOR items will be checked
with reference to the rate analysis available in the
SOR/USSOR for NS items, the executive officer will carry out
a detained rate analysis considering the input
materials/services required for executing the NS item which
will be approved by JAG/Senior Scale ( independent charge)

c. The contractor shall, for the On Account/FCC bills, shall
submit all the original Tax Invoices for all the
inputmaterial/services procured for the particular work,
enfaced with agreement number, in support of the ITC and
thesame shall be duly certified by the Statutory/Tax Auditor
auditing the books of the contractor.

d. The tax liability of the Contractor, before implementation of
GST, shall be worked out for On Account/PCC billstaking
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into account all stipulated taxes in force before the GST
implementation i.e., excise duty. VAT, includingVAT on
Excise duty, entry tax, octroi duty, prevalent service tax etc..
Irrespective of whether the same were paidby the agency or
not.

e. In case the contractor has procured material from
unregistered vendors/suppliers the details of
suchprocurement should be included in worksheet

f. The contractor shall submit copies of GST returns GSTRI,
GSTR2, GSTR3, GSTR3, etc. as available on GSTNetwork
from time to time.

XXXXXXXXXXXXXX

10. The difference of bill amount arrived at as per the old
taxes (before GST) and GST, duly considering the ITC
certified by the Statutory/Tax Auditor auditing the books of
the contractor, shall be checked by the Executive. The tax
liability of the contractor before and after implementation of
the GST, submitted by the contractor, shall be recorded in
the Measurement Book clearly showing--

Tax liability before GST = Rs.............
Tax liability after GST = Rs.............

Difference =(+)/(-)= Rs.............

The bill containing these details shall then be prepared as
per the format given in Annexure-B and forwarded to
Finance for security and prior vetting The contractors claim
will then be admitted to the for passing of the Bill The
difference in the tax liability before the GST and after the
GST and after the GST shall be reimbursed to the contractor
or recovered from the contractor as the case may be.
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11. Recovery, if any, from the contractors may be regulated
as per section 171 (1) of CGST Act 2017, i.e., any reduction
in the rate of tax on any supply of goods or services or the
benefit of the Input Tax Credit shall be passed on to the
recipient (Railways) by way of a commensurate reduction in
the prices. The executive will review all the agreements to
ensure that recovery is done, wherever due. The recovery
shall be effected from the on account bills on hand and if no
accountbills are pending the recovery shall be affected from
the final bill/security deposit or any other dues.

28. 1t is germane to note that paragraph 4 of the JPOs as
above provides that the review for the GST neutrality is to be
done on case-to-case basis. Further, it is provided in
paragraph 8.2 as above of the JPO that a supplementary
agreement is to be entered in to by the executive with the
contractor for dealing with the impact of the GST in individual
contracts Paragraph 8.6 (b) ofthe JPO provides that the
contractor will have to provide a work sheet for the tax
liabilities before the GST and after the OST including the list
of items for which the input tax credit is available for the
work. It is further provided that the worksheet should contain
the details of the quantities of the input materials/services
procured for the particular works. Paragraph 8.6 (C) of the
JPO further provides that the contractor shall submit the
original tax invoices for all the input material/services
procured for the particular work in support of the input tax
credit. Paragraph 8.6 (f) of the IPO require furnishing the
copies of the GST returns. Paragraph 10 of the JPO provides

for calculating differential tax for the contract considering the
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input tax credit for the contract. A draft of the supplementary

agreement is annexed along with the JPO

29. From the reading of the terms of the JPO as aforesaid,
the following factual position emerges

(a) The calculation of the GST neutralization is envisaged
separately for each contract.

(b) A supplementary agreement is to be entered into by the
Railways with the contractor for the purpose of GST
neutralization.

(c) The details of the input tax credit are to be provided by
the contractor in respect of the input materials used for a
particular work.

(d) Reimbursement/refund is to be granted for differential tax
liability taking into account for pre-GST and the post-GST
tax liability. If at all the post-CST liability for a particular
contract is lower than the pre-GST liability, then the amount

can also be recovered from the contractor.

30. In the case of the writ-applicants, it is not in dispute that
the supplementary agreement has been entered into only
with respect to the agreement dated 29.6.2017 executed in
connection with the work of E-Tender No. Dy
CE(C)/P&D/ADL/HMT-16. The parties to the agreement have
clearly agreed to the GST neutralitiesin respect of such
contract. Moreover, the writ-applicants have produced a
certificate of the Chartered Accountant certifying that no GST-

paid inputs have been used in the execution of the
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contract and, therefore, there was no input tax credit
pertaining to this contract. Such facts are not in dispute. If
that be so, then the writ-applicants are entitled to refund in
terms of the order for the GST neutralization, issued by the
Ministry of Railways read with the JPO and the
supplementary agreement. In fact, it appears that this was
also determined by the respondents themselves by

generating a pay order in favour of the writ-applicants.

18. 1 find considerable force in the submission made by the
learned Senior counsel for the petitioners that the tax component is
an independent component which the petitioners do not retain as a
profit and is a statutory payment to be made; that looking into the
nature of such payment of GST, the respondents/employers are
required to honour the same after determining the differential tax
burden, especially for the Petitioners who are before this court

where “works contract” were entered prior to 01.07.2017 during
KVAT regime and works are completed pre-GST but payments are
made post-GST or Contracts entered prior to 01.07.2017 but partly
executed pre-GST and balance work executed post-GST or

Contracts for which tenders were invited during KVAT regime and

finalised after 01.07.2017 under GST regime or contracts which
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were invited during KVAT regime under old schedule of rates (SR)
but finalised under GST regime and that a certain procedure is
required to be followed to determine the amount payable by or to

the works contractors/Petitioners.

19. In view of the aforesaid facts and circumstances and
the Circulars dated 03.01.2020 and 14.12.2020, which have been
followed by this Court in MAS constructions’s case supra, and
also the judgments of other High Courts referred to supra rendered
under identical / similar circumstances, in order to do substantial
justice, | deem it just and appropriate to dispose of the present

petitions by issuing appropriate directions in this regard.

20. In the result, | pass the following:-

ORDER

(i) Petitions are hereby disposed of.
(i) The Respondents-State and other Govt agencies /
Respondents who have entered into works contract with the

Petitioners are issued the following directions / guidelines:-
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(a) Calculate the works executed pre-GST (prior to

01.07.2017) under KVAT regime and payments received

. both execution of service and payments are
by the Petitioners. received in pre-GST regime

(b) The payments received by the Petitioners pre-
GST for such of the works executed before 01.07.2017 are
to be assessed under KVAT tax regime — either under
COT or VAT scheme as applicable.

(c) Calculate the balance works to be completed or
completed after 01.07.2017, in the original contract.

(d) Derive the rate of materials, KVAT items required
or used to complete the balance works. ~ 100+5=100

(e) Deduct the "KVAT" amount from those materials

and the service tax, if applicable. L

(f) Add the applicable "GST" on those items. 100+18=118
(g9) Input Credit on the materials is to be arrived at

and be set off as against the output GST, for those

assessed under regular VAT.
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(h) Further, the “tax difference” should be calculated
on such balance works executed or to be executed after
01.07.2017 separately.

(i) Based on the result obtained on calculation of the
tax difference on the contract value, concerned
department/authority has to decide whether agreement
needs to be changed or not.

() A supplementary agreement may be signed with
the Petitioners for the revised GST-inclusive work value for
the Balance Work completed or to be completed as
determined above and in case the revised GST-inclusive
work value for the Balance Work, completed or to be
completed after 01.07.2017, is more than the original
agreement work value, the Petitioners are to be paid
/reimbursed, as the case may be, the differential tax
amount by the concerned employer; so also, in case
payments for works completed pre-GST are made post-

GST, the concerned employer has to pay or reimburse, as
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the case may be, the differential tax amount, to the

Petitioners.

(i) Petitioners are directed to submit comprehensive
representations to the respective employers/Respondents within
a period of 4 weeks from the date of receipt of a copy of this
order, irrespective of whether they have completed the works pre-
GST or post-GST or payments were received or yet to be
received post-GST.

(iv) If such representations are submitted, the respective
employers/Respondents are directed to consider and dispose of
the same in the light of the aforesaid directions / guidelines as
expeditiously as possible and at any rate within a period of 8
weeks from the date of submission of the representations.

(v) In view of the interim orders passed by this Court in the
present petitions, such of the petitioners who had not filed their
GST returns during the period after 01.07.2017 are permitted to
file their returns / amended returns, pursuant to the calculation of
the differential tax as per procedure above under GST regime,

without insisting on interest or penalty or limitation.
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(vi) The GST authorities are also directed not to take
precipitative action against the Petitioners for a period of 6
months from the date of receipt of a copy of this order.

(vii) Liberty is reserved in favour of the petitioners to
challenge any order / decision passed / taken by the
respondents or the authorities, subsequent to this order and also

take recourse to such remedies as available in law.

Sd/-
JUDGE

MDS/SRL
List No.: 2 SINo.: 3
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