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K.S. JHAVERI, C.J.   By way of this writ petition the petitioners have challenged 

the action of the opposite parties whereby the opposite parties without 

considering the provisions under Section 17 (5)(d) of the Central Goods 
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and Services Tax Act (in short “the CGST Act”) held that the provisions 

of the CGST Act is not applicable in the case of construction of 

immovable property intending for letting out for rent.  

2. The case of the petitioners is that the petitioners are mainly

carrying on business activity of constructing shopping malls for the 

purpose of letting out of the same to numerous tenants and lessees. 

Huge quantities of materials and other inputs in the form of Cement, 

Sand, Steel, Aluminum, Wires, plywood, paint, Lifts, escalators, Air-

Conditioning plant, Chillers, electrical equipments, special façade, DG 

sets, transformers, building automation systems etc  and also services 

in the form of consultancy service, architectural service, legal and 

professional service, engineering service and other services including 

services of special team of international designers in every sphere of 

construction of Mall are required for the aforesaid construction purpose 

and therefore the petitioner no.1 Company has to purchase/receive 

these goods and services for carrying out the said construction. All 

these goods and services which are purchased/received for such 

construction are taxable under the CGST Act and OGST Act and as 

such the petitioner No.1 has to pay very huge amounts of Central 

Goods and Services Tax (hereinafter to be referred to as ‘CGST’) and 

Odisha Goods and Services Tax (hereinafter to be referred to as ‘OGST’) 

on such purchases. 

One of the large shopping mall constructed by the petitioner 

No.1 Company at Esplanade, 721 Rasulgarh, Bhubaneshwar, Khordha, 



Odisha has been completed recently and the petitioner No.1 has made 

necessary arrangement for letting out different units of the said 

shopping mall to different persons on rental basis. It is an undisputed 

fact that the activity of letting out the units of the shopping mall 

attracts CGST and OGST on the amount of rent received by the 

petitioner No.1 because the activity of letting out the Units in the said 

Mall amounts to supply of service under the CGST Act/ OGST Act.  The 

petitioner No.1 having accumulated input Credit of GST amounting to 

Rs 34,40,18,028/-(Rupees thirty four crores forty lacs eighteen 

thousand twenty eight only) in respect of purchases of inputs in the 

form of goods and services is desirous of availing of the credit of input 

tax charged on the purchase/supply of goods and services which are 

consumed and used in the construction of the said shopping mall in 

order to utilise the said input credits to discharge and pay the CGST 

and OGST payable on the rentals received by the petitioner no.1 from 

the tenants of the said shopping mall and approached the revenue 

authorities in this regard. However, the petitioner no.1 was advised  to 

deposit the CGST and OGST collected without taking input credit in 

view of restrictions placed as per Section 17(5)(d) and was warned of 

penal consequences if it did not do so. The petitioner no.1 has thus to 

pay very large amounts of CGST and OGST. 

3. Applicability of CGST Act and OGST Act in the present case

are: 



a) The CGST Act was implemented with effect from 1st July, 2017 inter

alia with the object of avoiding the cascading effect of various indirect 

taxes and so as to reduce the multiplicity of a number of indirect 

taxes. The said CGST Act is based on the VAT concept of allowing 

input tax credit of tax paid on inputs,  input services and capital goods 

which can be utilised for payment of output tax so as to obviate the 

cascading effect of multistage levies and taxes. GST is levied on supply 

of goods or services or both, in India w.e.f. 1st July, 2017. Each State 

Government has passed its own State GST Act to impose GST on the 

supply of goods or services or both within the State and these State 

GST Acts are practically copies of CGST Act, as the definitions and 

other provisions are identical. For the purpose of imposing GST within 

the State of Odisha, Government of Odisha has passed OGST Act 

wherein almost all the provisions are virtually identical to that of CGST 

Act.  

b) The business of the petitioner No.1 in the present case inter

alia consists of construction of shopping malls and letting them out to 

different persons on rental basis and collection of rent from them. In 

view of Section 7 of CGST Act and OGST Act read with paragraph-2 (b) 

of Schedule II of the aforesaid two Acts, the activity of the petitioner 

No.1 of letting out of the units of the shopping mall to different 

persons amounts to “Supply” within the meaning of both the two Acts 

and as such the petitioner No.1 squarely comes within the definition of 

‘supplier’ as appearing in Section 2 (105) of both the aforesaid two Acts 



and accordingly the Petitioner is liable to pay CGST and OGST on the 

said rental amounts received by it.  

c) Section 22(1) of CGST Act as well as OGST Act inter alia

provide that every supplier shall be liable to be registered under the 

CGST Act and OGST Act  in the State from where he makes a taxable 

supply of goods or services or both, if his aggregate turnover in a 

financial year exceeds twenty lakh rupees. Petitioner No.1 duly applied 

for such registration and a certificate of registration was issued to the 

petitioner No.1 in Form GST REG-06 under Section 25 of the CGST 

Act read with Rule 10 of the Central Goods and Service Tax Rules, 

2017 and a Goods and Service Tax Identification Number was assigned 

to the petitioner No.1 which is 21AAGCS2244F1ZU (Annexure-1) to the 

writ petition. Once the petitioner No.1-Company is registered under 

Section 22 of the CGST Act, it becomes the “Taxable person” within the 

definition as contained in Section 2 (107) of the CGST Act and OGST 

Act.  

d) Section 9 of the CGST Act is the charging section which inter

alia provides that subject to the provisions of Sub-section (2) of Section 

9, there shall be levied a tax called the Central Goods and Service Tax 

on all intra State supplies of goods or services or both, except on the 

supply of alcoholic liquor for human consumption, on the value 

determined under Section 15 of the CGST Act and at such rates, not 

exceeding twenty percent, as may be notified by the Government on 

recommendations of the Council and collected in such manner as may 



be prescribed and shall be paid by the taxable person. Similar 

provisions in the State Act namely OGST Act have also made under 

Section 9 of the said Act. 

e) In view of the aforesaid discussion, petitioner No.1 being a

taxable person is liable to pay CGST as well as OGST in respect of the 

rent realized by petitioner No.1 from different tenants to which the 

units of the shopping mall are let out.  

f) In order to avoid the cascading effect of various input taxes,

Section 16 of the CGST as well as OGST Acts  which  provides that 

every registered person shall, subject to such conditions and 

restrictions as may be prescribed and in the manner specified in 

Section 49 of the CGST Act as well as Section 49 of the OGST Act, be 

entitled to take credit of the input tax charged on any supply of goods 

or services or both made to him, which are used or intended to be 

used in the course or furtherance of his business and the said amount 

shall be credited to the electronic credit ledger of such person. 

Therefore,  in view of Section 16 of the CGST Act as well as OGST Act, 

the petitioner No.1 being a registered dealer is statutorily entitled to 

avail of the benefit of taking credit of the input tax charged on the 

supply of goods and various services which are consumed or utilized 

for the construction of the aforesaid shopping mall and set off the 

same against the CGST and OGST payable on the rentals received 

from the tenants of the said shopping mall as there is no break in the 

supply chain of  petitioner No.1 and the receipt of rentals and the tax 



payable thereon are the direct and inexorable consequence of the 

construction of the mall and the payment of GST on the inputs goods 

and services which have been consumed and utilised for the 

construction of the shopping mall.  

g) However, the benefit of input tax credit has been denied to the

petitioner by applying Section 17(5) (d) of the CGST Act as well as of 

the OGST Act and the language of the said sub-section in both the 

Acts is identical. The said Section 17(5) (d) of both the aforesaid Acts 

inter alia provides that notwithstanding anything contained in sub 

section (1) of Section 16 of both the aforesaid Act and sub section (1) of 

Section 18 of both the aforesaid Acts, input tax credit shall not be 

available in respect of the goods and services or both received by a 

taxable person for construction of an immovable property (other than 

plant or machinery) on his own account including when such goods or 

services or both are used in the course or furtherance of business. The 

Petitioner has been informed by the authorities under the CGST Act 

and OGST Act that in view of the aforesaid Section 17(5)(d) of both the 

aforesaid Acts  the petitioner cannot avail of the benefit of credit of tax 

input paid by the petitioner on the purchases of input materials  and 

services which have been used in the construction of the shopping 

mall for set off, against the CGST and OGST payable on rent received 

from the tenants of the shopping mall. 

h) Section 17 of the CGST Act inter alia reads as under:



17. Apportionment of credit and blocked credits.- (1) Where the

goods or services or both are used by the registered person partly for 

the purpose of any business and partly for other purposes, the amount 

of credit shall be restricted to so much of the input tax as is 

attributable to the purposes of his business. 

(2) Where the goods or services or both are used by the registered

person partly for effecting taxable supplies including zero-rated 

supplies under this Act or under the Integrated Goods and Services 

Tax Act and partly for effecting exempt supplies under the said Acts, 

the amount of credit shall be restricted to so much of the input tax as 

is attributable to the said taxable supplies including zero-rated 

supplies. 

(3) The value of exempt supply under sub-section (2) shall be such as

may be prescribed, and shall include supplies on which the recipient is 

liable to pay tax on reverse charge basis, transactions in securities, 

sale of land and, subject to clause (b) of paragraph 5 of Schedule II, 

sale of building. 

[Explanation.-For the purposes of this sub-section, the expression 

‘‘value of exempt supply’’ shall not include the value of activities or 

transactions specified in Schedule III, except those specified in 

paragraph 5 of the said Schedule.] 

(4) A banking company or a financial institution including a non-

banking financial company, engaged in supplying services by way of 

accepting deposits, extending loans or advances shall have the option 

to either comply with the provisions of sub-section (2), or avail of, 

every month, an amount equal to fifty per cent. of the eligible input tax 

credit on inputs, capital goods and input services in that month and 

the rest shall lapse: 

Provided that the option once exercised shall not be withdrawn 

during the remaining part of the financial year: 



   Provided further that the restriction of fifty per cent. shall not apply 

to the tax paid on supplies made by one registered person to another 

registered person having the same Permanent Account Number. 

(5) Notwithstanding anything contained in sub-section (1) of

section 16 and sub-section (1) of section 18, input tax credit shall 

not be available in respect of the following, namely:- 

 [(a) motor vehicles for transportation of persons having approved 

seating capacity of not more than thirteen persons (including the 

driver), except when they are used for making the following taxable 

supplies, namely:-

(A) further supply of such motor vehicles; or

(B) transportation of passengers; or

(C) imparting training on driving such motor vehicles;

(aa) vessels and aircraft except when they are used– 

(i) for making the following taxable supplies, namely:-

(A) further supply of such vessels or aircraft; or

(B) transportation of passengers; or

(C) imparting training on navigating such vessels; or

(D) imparting training on flying such aircraft;

(ii) for transportation of goods;

(ab) services of general insurance, servicing, repair and maintenance 

in so far as they relate to motor vehicles, vessels or aircraft referred to 

in clause (a) or clause (aa): 

  Provided that the input tax credit in respect of such services shall 

be available- 

(i) where the motor vehicles, vessels or aircraft referred to in clause (a)

or clause (aa) are used for the purposes specified therein; 

(ii) where received by a taxable person engaged-

(I) in the manufacture of such motor vehicles, vessels or aircraft; or

(II) in the supply of general insurance services in respect of such motor

vehicles, vessels or aircraft insured by him; 

(b) the following supply of goods or services or both- 



(i) food and beverages, outdoor catering, beauty treatment, health

services, cosmetic and plastic surgery, leasing, renting or hiring of 

motor vehicles, vessels or aircraft referred to in clause (a) or clause (aa) 

except when used for the purposes specified therein, life insurance 

and health insurance: 

  Provided that the input tax credit in respect of such goods or 

services or both shall be available where an inward supply of such 

goods or services or both is used by a registered person for making an 

outward taxable supply of the same category of goods or services or 

both or as an element of a taxable composite or mixed supply; 

(ii) membership of a club, health and fitness centre; and

(iii) travel benefits extended to employees on vacation such as leave or

home travel concession: 

  Provided that the input tax credit in respect of such goods or 

services or both shall be available, where it is obligatory for an 

employer to provide the same to its employees under any law for the 

time being in force;] 

(c) works contract services when supplied for construction of an

immovable property (other than plant and machinery) except where it 

is an input service for further supply of works contract service; 

(d) goods or services or both received by a taxable person for

construction of an immovable property (other than plant or 

machinery) on his own account including when such goods or 

services or both are used in the course or furtherance of business. 

Explanation.––For the purposes of clauses (c) and (d), the 

expression “construction” includes re-construction, renovation, 

additions or alterations or repairs, to the extent of capitalization, 

to the said immovable property; 

(e) goods or services or both on which tax has been paid under

section 10; 

(f) goods or services or both received by a non-resident taxable

person except on goods imported by him; 



(g) goods or services or both used for personal consumption;

(h) goods lost, stolen, destroyed, written off or disposed of by way of

gift or free samples; and 

(i) any tax paid in accordance with the provisions of sections 74, 129

and 130. 

(6) The Government may prescribe the manner in which the credit

referred to in sub-sections (1) and (2) may be attributed. 

 Explanation.- For the purposes of this Chapter and Chapter VI, the 

expression “plant and machinery” means apparatus, equipment, and 

machinery fixed to earth by foundation or structural support that are 

used for making outward supply of goods or services or both and 

includes such foundation and structural supports but excludes- 

(i) land, building or any other civil structures;

(ii) telecommunication towers; and

(iii) pipelines laid outside the factory premises.

On a plain reading of Section 17(5)(d), it is clear that what it

contemplates and provides for is a situation where inputs are 

consumed in the construction of an immovable property which is 

meant and intended to be sold. The sale of immovable property post 

issuance of completion certificate does not attract any levy of GST. 

Consequently, in such a situation, there is a break in the tax chain 

and, therefore, there is full justification for denial of input tax credit 

as, on the completion of the transaction, no GST would at all be 

payable and, therefore, no set-off of the input tax credit would be 

required or warranted or justified. But the position is totally different 

where the immovable property is constructed for the purpose of letting 

out the same, because, in that event, the tax chain is not broken and, 



on the contrary, the construction of the building will result in a fresh 

stream of GST revenues to the Exchequer on the rentals generated by 

the building. The denial of input tax credit in such a situation would 

be completely arbitrary, unjust and oppressive and would be directly 

opposed to the basic rationale of GST itself, which is to prevent the 

cascading effect of multi-stage taxation and the inevitable increase in 

costs which would have to be borne by the consumer at the end of the 

day. In the present case also, the effect of denial of input tax credit 

would be a sharp and inevitable increase in the cost which the owner 

of the building would be compelled to incur, which would render the 

building itself uncompetitive as compared to previously existing similar 

built-up units. Further, the denial of the input tax credit in respect of 

a building which is meant and intended to be let out would amount to 

treat it as identical to a building which is meant and intended to be 

sold. As already pointed out, these two types of transactions cannot 

possibly be compared or bracketed together, for the purpose of levy of 

GST, as already explained in detail earlier. The treatment of these two 

different types of buildings as one for the purpose of GST is itself 

contrary to the basic principles regarding classification of subject-

matter for the levy of tax and, therefore, violative of Article 14 of the 

Constitution. Such a classification also constitutes the treatment of 

assessees like the Petitioner on a totally different footing as compared 

with other assessees who have a continuous business and an 

unbroken tax chain like the Petitioner and grant of input tax credit to 



others while denying it to the Petitioner. Thus, the same is violative of 

the Petitioners’ fundamental right to equality guaranteed by and under 

Article 14 of the Constitution, on this distinct and independent ground 

also. Further, as also pointed out hereinafter, the GST authorities are 

themselves reading down Section 17(5)(d) and treating it as 

inapplicable to a builder who sells units in the building before the 

issuance of a completion certificate and who is required to pay 

CGST/OGST on the amount of sale price received by him. To grant 

input tax credit to a builder who sells building where completion 

certificate has not been issued at the time of sale while denying it to a 

person like the Petitioner is patently and egregiously arbitrary and 

discriminatory. Further, such an interpretation of Section 17(5)(d) of 

both CGST and OGST Act leads to double taxation, i.e., firstly, on the 

inputs consumed in the construction of the building and secondly, on 

the rentals generated by the same building. It is also a settled principle 

of interpretation of tax statutes, that interpretation should be adopted 

which avoids or obviates double taxation. This principle is also directly 

applicable to the present case. It would also be violative of the 

Petitioners’ fundamental right to carry on business under Article 

19(1)(g) of the Constitution as it would impose a wholly unwarranted 

and unreasonable and arbitrary restriction which would render 

buildings now constructed for letting out uncompetitive, by imposing 

the burden of double taxation of GST on such buildings, i.e., firstly, on 

the inputs consumed in the construction and, thereafter, on the 



rentals generated by the building. It is therefore, submitted that, in 

accordance with well-settled principles of interpretation of statutes, 

Section 17(5)(d) requires to be read down in order to save it from the 

vice of unconstitutionality, by confining the provision to cases where 

the building in question is constructed for the purpose of sale of the 

same post issuance of completion certificate, thereby terminating the 

tax chain, and by not applying Section 17(5)(d) to cases where the 

building in question is constructed for the purpose of letting out the 

same and where the tax chain is not broken. It is further submitted 

that if this interpretation of Section 17(5)(d) is not accepted, then there 

would be no alternative except to declare that provision as 

unconstitutional and illegal and null and void.   

i) The interpretation of Section 17(5) (d) of both CGST Act and

OGST Act which leads to the conclusion that on the facts and 

circumstances of the present case the petitioner No.1 is not entitled to 

avail the benefit of taking input tax credit while paying CGST and 

OGST on rent received from different tenants of the shopping mall, 

clearly goes against the intention of the Legislature and also frustrates 

the object sought to be achieved by the Legislature in enacting the said 

CGST Act and OGST Act. It is an undisputed fact that CGST Act and 

OGST Act are implemented to obviate the cascading effect of various 

indirect taxes and to reduce multiplicity of indirect taxes. It cannot be 

disputed that in the business of the petitioner No.1-Company right 

from the starting point of construction of the shopping mall and upto 



letting out of different units of the said shopping mall, there is no 

break in the business activity of the petitioner and it is a continuous 

business of the petitioner No.1 and the supply of services to the 

tenants of the shopping mall are a continuous supply of services as 

defined in Section 2 (33) of the CGST Act and OGST Act. There is also 

no break or interruption in the tax chain. Therefore, when there is no 

break in supply of services, which implies the continuation of the 

business activity of the petitioner No.1 and there is no break in the tax 

chain and if that is the undisputed clear position then by interpreting 

Section 17(5) (d) of both CGST Act and OGST Act, the authorities 

under both the Acts cannot contend that in the middle of the business 

the petitioner No.1 is not entitled to take credit of input tax, against 

the CGST and OGST paid on rent received from the tenants of the 

shopping mall and such an interpretation clearly goes against the 

intention of the Legislature and also frustrates the object for which the 

aforesaid Acts were enacted. Such an interpretation will debar those 

taxable persons like the petitioner No.1, who carry on a continuous 

business without any break but in spite of that they would be treated 

differently being denied the benefit of taking input tax credit as 

available to those taxable person under Section 16 of both CGST Act 

and OGST Act and such classification of taxable persons into two 

category even though both have continuous business activities and 

both have an unbroken tax chain is a clear violation of the 



fundamental rights of the petitioner as guaranteed under Article 14 

and 19(1) (g) of the Constitution of India.  

j) The classification which the legislature has made in CGST Act

and OGST Act by denying input tax credit to one class of taxable 

persons having a continuous business by placing them under Section 

17 (5) (d) of both the aforesaid Act while other  taxable persons coming 

under the aforesaid two Acts are allowed to avail the benefit of input 

tax credit under Section 16 of both the aforesaid two Acts, has no 

reasonable basis underlying such classification when both categories 

of taxable persons are carrying on a continuous business without any 

break in the tax chain. It is very important to note that when a builder 

sells units in a building before issuance of a completion certificate, he 

is required to pay CGST and OGST on the amount of sale price 

received and at the same time he is also allowed credit and set off of 

the CGST and OGST paid on the inputs consumed to construct the 

building and thus the GST authorities themselves recognise and 

accept the position that where, in respect of a building under 

construction, the tax chain is not broken, Section 17(5)(d) is not 

applicable and input tax credit cannot be denied. Consequently, not to 

adopt the same interpretation of Section 17(5)(d) in the present case 

where also there is no break in the tax chain, is highly arbitrary and 

discriminatory. In the case of the petitioner even the business is a 

continuous one without a break in the tax chain, yet it has been 

placed under Section 17(5) (d) of the CGST Act and OGST Act and the 



benefit of taking input tax credit has been denied and therefore on that 

ground alone and by itself  Section 17(5) (d) of CGST Act and OGST Act 

requires to be struck down as violative of Article 14 of the Constitution 

if the said clause (d) of sub-section (5) of Section 17 is not read down 

as submitted earlier.  

k) Schedule II Paragraph 5 (b) inter alia provides that sale of a

building to a buyer before issuance of a completion certificate etc. is a 

supply of service for the purpose of imposing CGST and OGST. Here 

the legislature used the phrase ‘intended for sale’ whereby the 

intention of the builder was made the decisive factor by the 

Legislature. Precisely the same approach should have been adopted in 

the present case also. Otherwise, it would be highly arbitrary and 

discriminatory application of the provision. Therefore, two different 

categories of builders were mentioned one in paragraph 5 (b) of 

Schedule II and the other is in Section 17 (5) (d) of the CGST Act and 

OGST Act. But the case of the petitioner No.1 is completely different 

from the two categories mentioned hereinbefore. The shopping mall 

which the petitioner No.1 is constructing is neither “intended for sale’ 

nor “on his own account’ but it is “intended for letting out”. Therefore, 

by no stretch of imagination, it can be concluded that the shopping 

mall which is constructed by the petitioner No.1 is ‘intended for sale’ 

or ‘on his own account’ and as such when the said shopping mall is 

constructed purely for the purpose of letting out, then such 

construction of the shopping mall will not come within the mischief of 



Section 17(5)(d) of CGST Act and OGST Act. On the aforesaid clear 

position of law, if the GST authorities are trying to bring the petitioner 

case under section 17(5) (d) of both the aforesaid Acts then several 

words has to be read into the Section 17(5) (d) of the said two Acts 

which are not permissible in law and it is a well settled law that in 

constructing fiscal statute and in determining the liability of a subject 

to tax, one must have regard to the strict letter of law and no words 

can be added to a statute or read into it which are not there. 

Legislature has also imposed another condition in Section 17(5) (d) of 

both the aforesaid Act which reads as ‘when such goods or services or 

both are used in the course or furtherance of business’ this condition 

is applicable only when the immovable property is constructed ‘on his 

own account’ as appearing in that sections, which means that the 

taxable person on whose account the said immovable property is 

constructed. The said condition cannot be applied to any other cases 

far less when the construction of the immovable property is intended 

for letting out.  

l) If the benefit of taking credit of input tax under Section 16 of

the CGST Act and OGST Act is denied to the petitioner No.1 by 

invoking Section 17(5) (d) of the CGST Act and OGST Act, in that 

event, the very object of enacting CGST Act and OGST Act for reducing 

the cascading effect of various indirect taxes and reduction of 

multiplicity of indirect taxes, will be frustrated even when the business 

of the petitioner No.1 is a continuous one and there is no break at any 



point of time. It is a well settled law that the interpretation which 

defeat the very intention of the legislature should be avoided and that 

interpretation which advances the legislative intent will have to be 

accepted.  

4. Learned counsel for the petitioners in order to advance his

argument regarding the purpose of Section 17 (5)(d) of the Act, has 

taken the provisions of Sections 16, 17(1), 17(2), 17(5) of the CGST Act 

which are reproduced below: 

“16. Eligibility and conditions for taking input tax credit. 
- (1) Every registered person shall, subject to such conditions
and restrictions as may be prescribed and in the manner
specified in section 49, be entitled to take credit of input tax
charged on any supply of goods or services or both to him
which are used or intended to be used in the course or
furtherance of his business and the said amount shall be
credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no
registered person shall be entitled to the credit of any input
tax in respect of any supply of goods or services or both to
him unless,–

(a) he is in possession of a tax invoice or debit note issued by
a supplier registered under this Act, or such other tax paying
documents as may be prescribed;

(b) he has received the goods or services or both.

[Explanation.—For the purposes of this clause, it shall be 
deemed that the registered person has received the goods or, 
as the case may be, services– 

(i) where the goods are delivered by the supplier to a recipient
or any other person on the direction of such registered
person, whether acting as an agent or otherwise, before or
during movement of goods, either by way of transfer of
documents of title to goods or otherwise;

(ii) where the services are provided by the supplier to any
person on the direction of and on account of such registered
person;]



(c) subject to the provisions of section 41 [or section 43A], the
tax charged in respect of such supply has been actually paid
to the Government, either in cash or through utilisation of
input tax credit admissible in respect of the said supply; and

(d) he has furnished the return under section 39:

Provided that where the goods against an invoice are 
received in lots or installments, the registered person shall be 
entitled to take credit upon receipt of the last lot or 
instalment: 

Provided further that where a recipient fails to pay to 
the supplier of goods or services or both, other than the 
supplies on which tax is payable on reverse charge basis, the 
amount towards the value of supply along with tax payable 
thereon within a period of one hundred and eighty days from 
the date of issue of invoice by the supplier, an amount equal 
to the input tax credit availed by the recipient shall be added 
to his output tax liability, along with interest thereon, in such 
manner as may be prescribed: 

Provided also that the recipient shall be entitled to avail 
of the credit of input tax on payment made by him of the 
amount towards the value of supply of goods or services or 
both along with tax payable thereon. 

(3) Where the registered person has claimed 
depreciation on the tax component of the cost of capital 
goods and plant and machinery under the provisions of the 
Income-tax Act, 1961 (43 of 1961), the input tax credit on the 
said tax component shall not be allowed. 

(4) A registered person shall not be entitled to take
input tax credit in respect of any invoice or debit note for 
supply of goods or services or both after the due date of 
furnishing of the return under section 39 for the month of 
September following the end of financial year to which such 
invoice or invoice relating to such debit note pertains or 
furnishing of the relevant annual return, whichever is earlier. 

This clause provides for eligibility, conditions and time 
period for taking input tax credit. This clause provides that a 
registered person is entitled to take credit of input tax 
charged on any supply of goods or services or both to him 
which are used or intended to be used in the course or 
furtherance of his business. (Notes on Clauses). 

17. Apportionment of credit and blocked credits.- (1)
Where the goods or services or both are used by the 
registered person partly for the purpose of any business and 
partly for other purposes, the amount of credit shall be 



restricted to so much of the input tax as is attributable to the 
purposes of his business. 

(2) Where the goods or services or both are used by the
registered person partly for effecting taxable supplies 
including zero-rated supplies under this Act or under the 
Integrated Goods and Services Tax Act and partly for effecting 
exempt supplies under the said Acts, the amount of credit 
shall be restricted to so much of the input tax as is 
attributable to the said taxable supplies including zero-rated 
supplies. 

xxx xxx xxx 
(5) Notwithstanding anything contained in sub-section

(1) of section 16 and sub-section (1) of section 18, input tax
credit shall not be available in respect of the following,
namely:-

[(a) motor vehicles for transportation of persons having 
approved seating capacity of not more than thirteen persons 
(including the driver), except when they are used for making 
the following taxable supplies, namely:-

(A) further supply of such motor vehicles; or
(B) transportation of passengers; or
(C) imparting training on driving such motor vehicles;

 (aa) vessels and aircraft except when they are used– 
(i) for making the following taxable supplies, namely:-

(A) further supply of such vessels or aircraft; or
(B) transportation of passengers; or
(C) imparting training on navigating such vessels;   or

(D) imparting training on flying such aircraft;
(ii) for transportation of goods;
(ab) services of general insurance, servicing, repair and

maintenance in so far as they relate to motor vehicles, vessels 
or aircraft referred to in clause (a) or clause (aa): 

Provided that the input tax credit in respect of such 
services shall be available- 

(i) where the motor vehicles, vessels or aircraft
referred to in clause (a) or clause (aa) are used for the 
purposes specified therein; 

(ii) where received by a taxable person engaged-
(I) in the manufacture of such motor vehicles,

vessels or aircraft; or 
(II) in the supply of general insurance services in

respect of such motor vehicles, vessels or aircraft insured by 
him; 

(b) the following supply of goods or services or both-
(i) food and beverages, outdoor catering, beauty

treatment, health services, cosmetic and plastic surgery, 
leasing, renting or hiring of motor vehicles, vessels or aircraft 
referred to in clause (a) or clause (aa) except when used for 
the purposes specified therein, life insurance and health 
insurance: 

Provided that the input tax credit in respect of such 
goods or services or both shall be available where an inward 



supply of such goods or services or both is used by a 
registered person for making an outward taxable supply of 
the same category of goods or services or both or as an 
element of a taxable composite or mixed supply; 

(ii) membership of a club, health and fitness
centre; and 

(iii) travel benefits extended to employees on
vacation such as leave or home travel concession: 

Provided that the input tax credit in respect of such 
goods or services or both shall be available, where it is 
obligatory for an employer to provide the same to its 
employees under any law for the time being in force;] 

(c) works contract services when supplied for
construction of an immovable property (other than plant and 
machinery) except where it is an input service for further 
supply of works contract service; 

(d) goods or services or both received by a taxable
person for construction of an immovable property (other than 
plant or machinery) on his own account including when such 
goods or services or both are used in the course or 
furtherance of business. 

Explanation.––For the purposes of clauses (c) and (d), 
the expression “construction” includes re-construction, 
renovation, additions or alterations or repairs, to the extent of 
capitalization, to the said immovable property; 

(e) goods or services or both on which tax has been paid
under section 10; 

(f) goods or services or both received by a non-resident
taxable person except on goods imported by him; 

(g) goods or services or both used for personal
consumption; 

(h) goods lost, stolen, destroyed, written off or disposed
of by way of gift or free samples; and 

(i) any tax paid in accordance with the provisions of
sections 74, 129 and 130.” 

5. Learned counsel for the petitioners further contended that

for the purpose of letting out he is earning out commercial rent income 

and he has to pay 18% GST on that. This is a chain transaction 

pursuant to the construction activity which he has carried out. To 

support his contention, learned counsel for the petitioners has relied 

upon the decision of the Hon’ble Supreme Court in the case of Eicher 



Motors Ltd. v. Union of India, reported in (1999) 2 SCC 361, 

paragraphs-5 and 6 of which are reproduced below: 

“5. Rule 57-F(4-A) was introduced into the Rules 
pursuant to the Budget for 1995-96 providing for lapsing of 
credit lying unutilised on 16-3-1995 with a manufacturer of 
tractors falling under Heading No. 87.01 or motor vehicles 
falling under Heading Nos. 87.02 and 87.04 or chassis of 
such tractors or such motor vehicles under Heading No. 
87.06. However, credit taken on inputs which were lying in 
the factory on 16-3-1995 either as parts or contained in 
finished products lying in stock on 16-3-1995 was allowed. 
Prior to the 1995-96 Budget, the Central excise/additional 
duty of customs paid on inputs was allowed as credit for 
payment of excise duty on the final products, in the 
manufacture of which such inputs were used. The condition 
required for the same was that the credit of duty paid on 
inputs could have been used for discharge of duty/liability 
only in respect of those final products in the manufacture of 
which such inputs were used. Thus it was claimed that there 
was a nexus between the inputs and the final products. In 
the 1995-96 Budget, the MODVAT Scheme was 
liberalised/simplified and the credit earned on any input was 
allowed to be utilised for payment of duty on any final 
product manufactured within the same factory irrespective of 
whether such inputs were used in its manufacture or not. 
The experience showed that credit accrued on inputs is less 
than the duty liable to be paid on the final products and thus 
the credit of duty earned on inputs gets fully utilised and 
some amount has to be paid by the manufacturer by way of 
cash. Prior to the 1995-96 Budget, the excise duty on inputs 
used in the manufacture of tractors and commercial vehicles 
varied from 15% to 25%, whereas the final products attracted 
excise duty of 10% or 15% only. The value addition was also 
not of such a magnitude that the excise duty required to be 
paid on final products could have exceeded the total input 
credit allowed. Since the excess credit could not have been 
utilised for payment of the excise duty on any other product, 
the unutilised credit was getting accumulated. The stand of 
the assessees is that they have utilised the facility of paying 
excise duty on the inputs and carried the credit towards 
excise duty payable on the finished products. For the 
purpose of utilisation of the credit, all vestitive (sic) facts or 
necessary incidents thereto have taken place prior to 16-3-
1995 or utilisation of the finished products prior to 16-3-
1995. Thus the assessees became entitled to take the credit 
of the input instantaneously once the input is received in the 
factory on the basis of the existing Scheme. Now by 
application of Rule 57- F(4-A), the credit attributable to 



inputs already used in the manufacture of the final products 
and the final products which have already been cleared from 
the factory alone is sought to be lapsed, that is, the amount 
that is sought to be lapsed relates to the inputs already used 
in the manufacture of the final products but the final 
products have already been cleared from the factory before 
16-3-1995. Thus the right to the credit has become absolute
at any rate when the input is used in the manufacture of the 
final product. The basic postulate that the Scheme is merely 
being altered and, therefore, does not have any retrospective 
or retroactive effect, submitted on behalf of the State, does 
not appeal to us. As pointed out by us that when on the 
strength of the Rules available, certain acts have been done 
by the parties concerned, incidents following thereto must 
take place in accordance with the Scheme under which the 
duty had been paid on the manufactured products and if 
such a situation is sought to be altered, necessarily it follows 
that the right, which had accrued to a party such as the 
availability of a scheme, is affected and, in particular, it loses 
sight of the fact that the provision for facility of credit is as 
good as tax paid till tax is adjusted on future goods on the 
basis of the several commitments which would have been 
made by the assesses concerned. Therefore, the Scheme 
sought to be introduced cannot be made applicable to the 
goods which had already come into existence in respect of 
which the earlier Scheme was applied under which the 
assessees had availed of the credit facility for payment of 
taxes. It is on the basis of the earlier Scheme necessarily that 
the taxes have to be adjusted and payment made complete. 
Any manner or mode of application of the said Rule would 
result in affecting the rights of the assesses. 

6. We may look at the matter from another angle. If on
the inputs, the assessee had already paid the taxes on the 
basis that when the goods are utilised in the manufacture of 
further products as inputs thereto then the tax on these 
goods gets adjusted which are finished subsequently. Thus a 
right accrued to the assessee on the date when they paid the 
tax on the raw materials or the inputs and that right would 
continue until the facility available thereto gets worked out or 
until those goods existed. Therefore, it becomes clear 
that Section 37 of the Act does not enable the authorities 
concerned to make a rule which is impugned herein and, 
therefore, we may have no hesitation to hold that the Rule 
cannot be applied to the goods manufactured prior to 16-3-
1995 on which duty had been paid and credit facility thereto 
has been availed of for the purpose of manufacture of further 
goods.” 



5.1 He has also relied upon the decision of the Hon’ble Supreme 

Court in the case of Collector of Central Excise, Pune v. Dai Ichi 

Karkaria Ltd., reported in (1999) 7 SCC 448, paragraph-18 of which is 

quoted below: 

“18. It is clear from these Rules, as we read them, that a 
manufacturer obtains credit for the excise duty paid on raw 
material to be used by him in the production of an excisable 
product immediately it makes the requisite declaration and 
obtains an acknowledgement thereof. It is entitled to use the 
credit at any time thereafter when making payment of excise 
duty on the excisable product. There is no provision in the 
Rules which provides for a reversal of the credit by the excise 
authorities except where it has been illegally or irregularly 
taken, in which event it stands cancelled or, if utilised, has to 
be paid for. We are here really concerned with credit that has 
been validly taken, and its benefit is available to the 
manufacturer without any limitation in time or otherwise 
unless the manufacturer itself chooses not to use the raw 
material in its excisable product. The credit is, therefore, 
indefeasible. It should also be noted that there is no co-
relation of the raw material and the final product; that is to 
say, it is not as if credit can be taken only on a final product 
that is manufactured out of the particular raw material to 
which the credit is related. The credit may be taken against 
the excise duty on a final product manufactured on the very 
day that it becomes available.” 

6. Taking into consideration, learned counsel for the petitioners

has contended that Section 17(5)(d) of the CGST Act is to be read down 

for the purpose of interpretation in continuation to give benefit to the 

assessee or to the person who has paid GST and it has to be 

interpreted in continuity of the transaction since rent income is arising 

out of the Malls which are constructed after paying GST on different 

items. He further contended that the interpretation which he is 

canvassing has now been supported by the Government Circular dated 

8.12.2018 which is reproduced below: 



“Ministry of Finance 

Effective tax rate on complex, building, flat etc. 
 Posted On:08 DEC 2018 5:16PM by PIB Delhi 

 It is brought to the notice of buyers of constructed property that 
there is no GST on sale of complex/building and ready to move-in 
flats where sale takes place after issue of completion certificate by the 
competent authority. GST is applicable on sale of under construction 
property or ready to move-in flats where completion certificate has 
not been issued at the time of sale. 

Effective rate of tax and credit available to the builders for 
payment of tax are summarized in the table for pre-GST and GST 
regime. 

Period Output Tax 
Rate 

Input Tax Credit 
details 

Effective 
Rate of Tax 

Pre-
GST 

Service Tax: 
4.5% 
VAT: 1% to 5% 
(composition 
scheme) 

Central Excise on 
most of the 
construction 
materials : 12.5% 
VAT:12.5 to 14.5% 

Entry Tax: Yes 

No input tax credit 
(ITC) of VAT and 
Central Excise duty 
paid on inputs was 
available to the builder 
for payment of output 
tax, hence it got 
embedded in the value 
of properties. 
Considering that goods 
constitute 
approximately 45% of 
the value, embedded 
ITC was approximately 
10-12%.

Effective pre-
GST tax 
incidence: 
15-18%

GST Affordable 
housing 
segment: 8% 

Other 
segment: 12% 
after 1/3rd 
abatement of 
value of land 

Major 
construction 
materials, capital 
goods and input 
services used for 
construction of 
flats, houses, etc. 
attract GST of 
18% or more. 

ITC available and 
weighted average of ITC 
incidence is 
approximately 8 to 
10%. 

Effective GST 
incidence, 
for affordable 
segment and 
for other 
segment has 
not 
increased as 
compared to 
pre-GST 
regime. 

Passing projects in the affordable segment such as Jawaharlal Nehru 
National Urban Renewal Mission, Rajiv Awas Yojana, Pradhan Mantri 
Awas Yojana or any other housing scheme of State Government etc., 
attract GST of 8%. For such projects, after offsetting input tax credit, 
the builder or developer in most cases will not be required to pay GST 
in cash as the builder would have enough ITC in his books of 
account to pay the output GST. 



For projects other than affordable segment, it is expected that 
the cost of the complex/ buildings/ flats would not have gone up due 
to implementation of GST. Builders are also required to pass on the 
benefits of lower tax burden to the buyers of property by way of 
reduced prices/installments, where effective tax rate has been down.”

6.1 He contended that in view of this interpretation which is 

canvassed by the petitioners is supported by for which he has taken 

Clause 5 (b) of Schedule II of the Central Goods and Services Tax Act 

which is reproduced below: 

 “5. Supply of services 
The following shall be treated as supply of services, 

namely:- 
xxx xxx xxx 

(b) construction of a complex, building, civil structure or a
part thereof, including a complex or building intended for 
sale to a buyer, wholly or partly, except where the entire 
consideration has been received after issuance of completion 
certificate, where required, by the competent authority or 
after its first occupation, whichever is earlier.” 

7. Learned counsel for the petitioners has also relied upon the

decision of the Hon’ble Supreme Court in the case of Spentex 

Industries Limited v. Commissioner of Central Excise and others, 

reported in (2016) 1 SCC 780, para 26 of which is reproduced below:  

“26. We are also of the opinion that another principle of 
interpretation of statutes, namely, principle of 
contemporanea expositio also becomes applicable which is 
manifest from the act of the Government in issuing two 
notifications giving effect to Rule 18. This principle was 
explained by the Court in Desh Bandhu Gupta and Co. v. 
Delhi Stock Exchange Association Ltd. (1979) 4 SCC 565 in the 
following manner: (SCC pp. 572-73, para 9) 

“9. It may be stated that it was not disputed before 
us that these two documents which came into existence 
almost simultaneously with the issuance of the 
notification could be looked at for finding out the true 
intention of the Government in issuing the notification in 
question, particularly in regard to the manner in which 
outstanding transactions were to be closed or liquidated. 



The principle of contemporanea expositio (interpreting a 
statute or any other document by reference to the 
exposition it has received from contemporary authority) 
can be invoked though the same will not always be 
decisive of the question of construction. (Maxwell 12th 
Edn. p. 268). In Crawford on Statutory Construction 
(1940 Edn.) in para 219 (at pp. 393-395) it has been 
stated that administrative construction (i.e. 
contemporaneous construction placed by administrative 
or executive officers charged with executing a statute) 
generally should be clearly wrong before it is overturned; 
such a construction commonly referred to as practical 
construction although not controlling, is nevertheless 
entitled to considerable weight; it is highly persuasive. In 
Baleshwar Bagarti v. Bhagirathi Dass (1908) ILR 35 Cal 
701 the principle, which was reiterated in Mathuramohan 
Saha v. Ram Kumar Saha, ILR 43 Cal. 790: (AIR 1916 
Cal. 136) has been stated by Mookerjea, J. thus: 
(Baleshwar Bagarti case, ILR p.713) 

“…. It is a well-settled principle of interpretation that 
courts in construing a statute will give much weight 
to the interpretation put upon it, at the time of its 
enactment and since, by those whose duty it has 
been to construe, execute and apply it. I do not 
suggest for a moment that such interpretation has by 
any means a controlling effect upon the Courts; …. 
such interpretation may, if occasion arises have to be 
disregarded for cogent and persuasive reasons, and 
in a clear case of error, a Court would without 
hesitation refuse to follow such construction.” 

Of course, even without the aid of these two documents 
which contain a contemporaneous exposition of the 
Government's intention, we have come to the conclusion 
that on a plain construction of the notification the 
proviso permitted the closing out or liquidation of all 
outstanding transactions by entering into a forward 
contract in accordance with the rules, bye-laws and 
regulations of the respondent.” 

8. He has also relied upon the decision of the Hon’ble Supreme

Court in the case of Indian Metals and Ferro Alloys Ltd. v. Collector 

of Central Excise, Bhubaneswar, reported in 1991 Supp (1) SCC 125, 

paragraphs 14 and 15 of which are reproduced below: 

“14. However, even assuming that there could have 
been some doubt as to the intention of the legislation in 



this regard, the matter is placed beyond all doubt by the 
revenue’s own consistent interpretation of the item over 
the years. It has been pointed out that prior to March 1, 
1975, residuary Item 68 was not in the schedule. If the 
revenue’s contention that these poles are not pipes and 
tubes is correct then they could not have been brought to 
duty at all before March 1, 1975. But the fact is that 
transmission poles have been brought to duty between 
1962 to 1975, and that could only have been under Item 
26-AA (for there was no residuary item then). This is
indeed proved by the fact that this very assessee was
thus assessed initially and also by the issue of
notifications of exemption from time to time which
proceed on the footing that these poles were assessable
to duty under Item 26-AA but were entitled to an
exemption if certain conditions were fulfilled. Indeed, the
assessee also applied for and obtained relief under one of
those exemption notification since 1964.

15. It is contended on behalf of the department that
this earlier view of the department may be wrong and 
that it is open to the department to contend now that the 
poles really do not fall under Item 26-AA. In any event, it 
was submitted since the poles were exempted from duty 
under one notification or other, it was not very material 
prior to March 1, 1975 to specifically clarify whether the 
poles would fall under Item 26-AA or not. This argument 
proceeds on a misapprehension. The revenue is not being 
precluded from putting forward the present contention 
on grounds of estoppels. The practice of the department 
in assessing the poles to duty (except in cases where they 
were exempt as the condition in the exemption 
notifications were fulfilled) and the issue of notifications 
from time to time (the first of which was almost 
contemporaneous with the insertion of Item 26-AA) are 
being relied upon on the doctrine of contemporaneo 
expositio to remove any possible ambiguity in the 
understanding of the language of the relevant statutory 
instrument: see K.P. Varghese v. TTO, (1981) 4 SCC 173; 
State of Tamilnadu v. Mahi Traders, (1989) 1 SCC 724; 
CCE v. Andhra Sugar Ltd., 1989 Supp (1) SCC 144 and 
Collector of Central Excise v. Parle Exports P. Ltd., (1989) 1 
SCC 345.  Applying the principle of these decisions, that 
a contemporaneous exposition by the administrative 
authorities is a very useful and relevant guide to the 
interpretation of the expressions used in a statutory 
instrument, we think the assessee’s contention that its 
products fall within the purview of Item 26-AA should be 
upheld.” 



9. Learned counsel for the petitioners has also relied upon the

decision of the Hon’ble Supreme Court in the case of Shayara Bano v. 

Union of India and others, reported in (2017) 9 SCC 1. Though he 

has requested to go through the pages 75 to 84 and pages 91 and 92 of 

the said judgment but he has relied upon paragraphs 67 and 87, which 

are reproduced below: 

“67. We now come to the development of the doctrine of 
arbitrariness and its application to State action as a 
distinct doctrine on which State action may be struck 
down as being violative of the rule of law contained in 
Article 14. In a significant passage, Bhagwati, J., in E.P. 
Royappa v. State of T.N., (1974) 4 SCC 3 stated: (SCC 
p.38, para 85)

“85. The last two grounds of challenge may be taken 
up together for consideration. Though we have 
formulated the third ground of challenge as a distinct 
and separate ground, it is really in substance and 
effect merely an aspect of the second ground based on 
violation of Articles 14 and 16. Article 16 embodies 
the fundamental guarantee that there shall be 
equality of opportunity for all citizens in matters 
relating to employment or appointment to any office 
under the State. Though enacted as a distinct and 
independent fundamental right because of its great 
importance as a principle ensuring equality of 
opportunity in public employment which is so vital to 
the building up of the new classless egalitarian 
society envisaged in the Constitution, Article 16 is 
only an instance of the application of the concept of 
equality enshrined in Article 14. In other words, 
Article 14 is the genus while Article 16 is a species. 
Article 16 gives effect to the doctrine of equality in all 
matters relating to public employment. The basic 
principle which, therefore, informs both Articles 14 
and 16 is equality and inhibition against 
discrimination. Now, what is the content and reach of 
this great equalizing principle ? It is a founding faith, 
to use the words of Bose, J., “a way of life”, and it 
must not be subjected to a narrow pedantic or 
lexicographic approach. We cannot countenance any 
attempt to truncate its all-embracing scope and 
meaning, for to do so would be to violate is activist 
magnitude. Equality is a dynamic concept with many 
aspects and dimensions and it cannot be “cribbed, 



cabined and confined” within traditional and 
doctrinaire limits. From a positivistic point of view, 
equality is antithetic to arbitrariness. In fact equality 
and arbitrariness are sworn enemies; one belongs to 
the rule of law in a republic while the other, to the 
whim and caprice of an absolute monarch. Where an 
act is arbitrary, it is implicit in it that it is unequal both 
according to political logic and constitutional law and is 
therefore violative of Article 14, and if it effects any 
matter relating to public employment. It is also 
violative of Article 16. Articles 14 and 16 strike at 
arbitrariness in State action and ensure fairness and 
equality of treatment. They require that State action 
must be based on valid relevant principles applicable 
alike to all similarly situate and it must not be guided 
by any extraneous or irrelevant considerations 
because that would be denial of equality. Where the 
operative reason for State action, as distinguished 
from motive inducing from the antechamber of the 
mind, is not legitimate and relevant but is extraneous 
and outside the area of permissible considerations, it 
would amount to mala fide exercise of power and that 
is hit by Articles 14 and 16. Mala fide exercise of 
power and arbitrariness are different lethal radiations 
emanating from the same vice: in fact the latter 
comprehends the former. Both are inhibited by 
Articles 14 and 16.” 

(emphasis supplied) 

“87. The thread of reasonableness runs through the 
entire fundamental rights chapter. What is manifestly 
arbitrary is obviously unreasonable and being contrary to 
the rule of law, would violate Article 14. Further, there is 
an apparent contradiction in the three-Judge Bench 
decision in McDowell, State of A.P. v. McDowell and Co., 
(1996)3 SCC 709 when it is said that a constitutional 
challenge can succeed on the ground that a law is 
“disproportionate, excessive or unreasonable”, yet such 
challenge  would fail on the very ground of the law being 
“unreasonable, unnecessary or unwarranted”. The 
arbitrariness doctrine when applied to legislation 
obviously would not involve the latter challenge but 
would only involve a law being disproportionate, 
excessive or otherwise being manifestly unreasonable. All 
the aforesaid grounds, therefore, do not seek to 
differentiate between State action in its various forms, all 
of which are interdicted if they fall foul of the 
fundamental rights guaranteed to persons and citizens in 
Part III of the Constitution.”  



10. Another judgment learned counsel for the petitioners has

sought to rely upon which relates to Income Tax, where accepting the 

contention of the Department the Hon’ble Supreme Court in the case of 

Oxford University Press v. Commissioner of Income Tax, reported in 

(2001) 3 SCC 359 in paragraphs 26, 32, 35 and 36 has observed as 

under: 

“26. On examination of the different provisions in Section 
10 dealing with exemption from the tax it would be clear 
that each one of the said provisions is intended to serve a 
definite public purpose and is meant to achieve a special 
object. 

32. I am of the view that the expression “existing solely
for educational purposes and not for purposes of profit”
qualifies a “university or other educational institution”.
In a case where a dispute is raised whether the claim of
exemption from the tax by the assessee is admissible or
not it is necessary for the assessee to establish that it is
a part of a university which is engaged solely or at least
primarily for educational purposes and not for purposes
of profit and the income in respect of which the
exemption is claimed is a part of the income of the
university. This question assumes importance in a case
like the one in hand where the assessee is nothing more
than a commercial establishment/business enterprise
engaged in the business of printing, publishing and
selling of books in this country. The label “University
Press” is not sufficient to establish that it is engaged in
any educational activity. The purpose of the existence of
the assessee in this country, as appears from the
material on record, is possibly to earn profit. If the
interpretation of the provision in Section 10(22) of the Act
as urged on behalf of the assessee is accepted the
provision will be exposed to challenge on the ground of
being irrational and, therefore, arbitrary. Then the
question will arise for what purpose is this exemption
from tax extended to the assessee? How is it different
from the large number of such establishments engaged
in the business of printing, publishing and selling of
books.

35. Income of the public exchequer and expenditure from
it is a matter of considerable public importance. Citizens
of this country, particularly taxpayers, are entitled to
know the rational basis for granting exemption from



income tax to an assessee. In extending the exemption to 
universities which exist solely for educational purposes 
and not for the purposes of profit, there is a rational 
basis and valid reason. If establishments/institutions 
which are engaged solely in commercial activities are 
included in the expression “university” and are treated 
on a par for the purpose of granting exemption from the 
tax then it will amount to treating unequals as equals 
and, therefore, discriminatory. A provision of exemption 
from tax in a fiscal statute is to be strictly construed. 
Interpretation of such a statutory provision which does 
not stand the test of rationality and will lead to absurd 
results cannot be accepted. 

36. Giving a purposeful interpretation of the provision it
will be reasonable to hold that in order to be eligible to
claim exemption from tax under Section 10(22) of the Act
the assessee has to establish that it is engaged in some
educational activity in India and its existence in this
country is not for profit only. This interpretation of
Section 10(22) neither causes violence to the language of
the provision nor does it amount to rewriting the same.
On the other hand, it only gives a harmonious
construction of the provision which subserves the object
and purpose which the provision is intended to serve.”

11. Learned counsel for the petitioners has also relied upon the

decision of the Hon’ble Supreme Court in the case of K.P. Varghese v. 

Income-Tax Officer, Ernakulam and another, reported in Vol.131 

(1981) ITR 597, more particularly pages 604 and 605 which read as 

follows: 

“The primary objection against the literal 
construction of s.52, sub-s.(2), is that it leads to 
manifestly unreasonable and absurd consequences. It is 
true that the consequences of a suggested construction 
cannot alter the meaning of a statutory provision but it 
can certainly help to fix its meaning. It is a well-
recognised rule of construction that a statutory provision 
must be so construed, if possible, that absurdity and 
mischief may be avoided. There are many situations 
where the construction suggested on behalf of the 
revenue would lead to a wholly unreasonable result 
which could never have been intended by the Legislature. 
Take, for example, a case where A agrees to sell his 
property to B for a certain price and before the sale is 
completed pursuant to the agreement and it is quite well 



known that sometimes the completion of the sale may 
take place even a couple of years after the date of the 
agreement the market price shoots up with the result 
that the market price prevailing on the date of the sale 
exceeds the agreed price, at which the property is sold, 
by more than 15% of such agreed price. This is not at all 
an uncommon case in an economy of rising prices and in 
fact we would find in a large number of cases where the 
sale is completed more than a year or two after the date 
of the agreement that the market price prevailing on the 
date of the sale is very much more than the price at 
which the property is sold under the agreement. Can it 
be contended with any degree of fairness and justice that 
in such cases, where there is clearly no under-statement 
of consideration in respect of the transfer and the 
transaction is perfectly honest and bona fide and, in fact, 
in fulfillment of a contractual obligation, the assessee, 
who has sold the property, should be liable to pay tax on 
capital gains which have not accrued or arisen to him? It 
would indeed be most harsh and inequitable to tax the 
assessee on income which has neither arisen to him nor 
is received by him, merely because he has carried out the 
contractual obligation undertaken by him. It is difficult 
to conceive of any rational reason why the Legislature 
should have thought it fit to impose liability to tax on an 
assessee who is bound by law to carry out his 
contractual obligation to sell the property at the agreed 
price and honestly carries out such a contractual 
obligation. It would indeed be strange if obedience to the 
law should attract the levy of tax on income which has 
neither arisen to the asessee nor has been received by 
him.” 

12. Lastly, learned counsel for the petitioners has relied upon

the decision of the Hon’ble Supreme Court in the case of Delhi 

Transport Corporation v. D.T.C. Mazdoor Congress and others, 

reported in 1991 Supp (1) SCC 600, paragraphs 118 and 122 of which 

are reproduced below: 

“118. Legislation, both statutory and 
constitutional, is enacted, it is true, from experience of 
evils. But its general language should not, therefore, 
necessarily be confined to the form that evil had taken. 
Time works changes, brings into existence new 
conditions and purposes and new awareness of 
limitations. Therefore, a principle to be valid must be 
capable of wider application than the mischief which 



gave it birth. This is particularly true of the 
constitutional constructions. Constitutions are not 
ephemeral enactments designed to meet passing 
occasions. These are, to use the words of Chief Justice 
Marshall, "designed to approach immortality as nearly as 
human institutions can approach it ..... ". In the 
application of a Constitutional limitation or inhibition, 
our interpretation cannot be only of 'what has been' but 
of 'what may be'. See the observations of this Court in 
Sunil Batra v. Delhi Administration, (1978) 4 SCC 494. 
Where, therefore, in the interpretation of the provisions 
of an Act, two constructions are possible, one which 
leads towards constitutionality of the legislation would be 
preferred to that which has the effect of destroying it. If 
we do not read the conferment of the power in the 
manner we have envisaged before, the power is liable to 
be struck down as bad. This, we say in spite of the 
argument by many including learned Solicitor General of 
India and Smt. Shyamla Pappu that in contractual 
obligations while institutions or organisations or 
authorities, who come within the ambit of Article 12 of 
the Constitution are free to contract on the basis of 'hire 
and fire' and the theory of the concept of unequal bargain 
and the power conferred subject to constitutional 
limitations would not be applicable. We are not 
impressed and not agreeable to accept that proposition at 
this stage of the evolution of the constitutional 
philosophy of master and servant framework or if you 
would like to call it employer or employee relationship. 
Therefore, these conferments of the powers on the 
employer must be judged on the constitutional peg and 
so judged without the limitations indicated aforesaid, the 
power is liable to be considered as arbitrary and struck 
down. 

122. In the aforesaid view of the matter, I would
sustain the constitutionality of this conferment of power 
by reading that the power must be exercised on reasons 
relevant for the efficient running of the services or 
performing of the job by the societies or the bodies. It 
should be done objectively, the reasons should be 
recorded, it should record this and the basis that it is not 
feasible or possible reasonably to hold any enquiry 
without disclosing the evidence which in the 
circumstances of the case would be hampering the 
running of the institution. The reasons should be 
recorded, it need not be communicated and only for the 
purpose of the running of the institution, there should be 
factors which hamper the running of the institution 
without the termination of the employment of the 
employee concerned at that particular time either 



because he is a surplus, inefficient, disobedient and 
dangerous.” 

13. Mr. T.K. Satapathy, learned counsel for the opposite parties

has also relied upon the counter affidavit of opposite party Nos.1, 2, 5 

and 7. Paragraphs-4, 9 and 11 of the said counter affidavit are 

reproduced below: 

 “4. That as regard paragraphs-1  of the writ application 
the Petitioner’s contention that the denial of input tax credit 
is ultra vires of Article 14 and 19 (1) (g) of the constitution of 
India is unjust and improper. In this regard, it is humbly 
submitted that in case of the Indian Oil Corporation Ltd 
v. State of Bihar (TS-347-SC-2017-VAT), while dealing
with the issue of set up of VAT against the entry tax the
Hon’ble Court held that ‘no assessee’ claim set off as a
matter of right and levy of Entry Tax cannot be assailed as
unconstitutional only because set off clear that Article 14 of
the Constitution can be said to be breached only when there
is perversity or gross disparity resulting in clear and hostile
discrimination practiced by the legislature, without any
rational jurisdiction for the same”. In view of the above, the
taxpayer cannot claim credit of Input Tax without any
authority of law. Further, restrictions with respect to
availment of credit accrued under the existing law being
reasonable, are equally applicable to all. As the suitability
and requirement of taxpayer varies from person to person,
rule/Act can not be changed/amended acoordingly. It is
mandatory for the taxpayers to adhere the restrictions
prescribed in Act and Rule as such restrictions can not be
challenged by the tax payer under the  plea of being
violative of the Petitioner’s fundamental rights guareented
under Articles 14 and 19(1)(g) of the Constitution of India.

xxx xxx xxx 

9. That as regard paragraph-5 (f) of the writ petition it is
humbly submitted that As per Section 16 of the CGST as
well as OGST Acts every registered person shall subject to
such conditions and restrictions  as may be prescribed and
in the manner specified in section 49 of the  CGST Act as
well as Section 49 of the OGST Act, be entitled  to take
credit of the input tax charged on any  supply of goods or
services or both made to him, which are used or intended to
be used in the course of furtherance of his business and the
said amount shall be credited. The Petitioner has stated
that as they are registered  dealer, they are statutorily
entitled to avail of the benefit of taking  credit of the input
tax charged on the supply of the goods in various services



which are consumed or utilized  for the construction of the 
aforesaid Shopping mall  and set off the same against the 
CGST and OGST payble on the rentals received from the 
tenants . 

In this regard it is to state that as already mentioned in 
paragraph-7 of the counter affidavit  regarding restrictions 
prescribed for the Registered persons under Section 17(5)(d) 
of the CGST/OGST Act’2017, to which the Petitioner is also 
required to strictly adhere to. While interpreting  the 
Section 16 supra the Petitioner is omitting the conditions 
and restrictions as prescribed for the registrants. Nowhere 
under CGST/OGST Act, 2017 and Rules framed thereunder 
it is mentioned that the Registrant shall follow the Act/Rule 
to the extent of their suitability only. 

xxx  xxx  xxx 

11. That as regard paragraphs-5 (i) of the writ petition it is
humbly submitted that the Government has restricted in
availment of ITC u/s 17(5)(d) of the CGST Act 2017. The
petiioner has erred in accepting the fact that Input tax
credit is not a matter of right which cannot be deprived.
This issues have already been decided by the Hon’ble
Supreme Court in case of Oil Corporation India Limited v.
State of Bihar under the Entry Tax Act.

(i) The Hon’ble Supreme Court, in its judgment in
the case of Inidan Oil Corporation Ltd. Vs. State of Bihar 
[ TS-347-SC-2017-VAT] while dealing with the issue of 
set off of VAT against entry tax, the court held that, “..no 
assessee can claim set off as a matter of right and 
levy of Entry Tax cannot be assailed as 
unconstitutional only because set offf is not given”. 

In view of the above, the taxpayer cannot claim 
credit accumulated due to suppy of inputs (goods as well as 
services) used by them for construction of their project as a 
vested right for payment of GST on the output taxable 
supply of Renting of their said property. 

(ii) Powers to restrict flow of credit also exist under
Section 16(1) of the CGST Act which empowers the
Central Government to impose conditions and
restrictions on availing input tax credit. This shows a
Legislative intent that input tax credit may not always be
allowed partially or fully. Input tax credit provisions do
not provide for that all the tax paid on inputs should be
available as credit. Some credits have been denied under
section17 in the Act itself and to allow flexbility, the Act
provides that restrictions can be placed on availabiltiy of
credit. In this regard, reliance is also placed on the recent
judgment of Hon’ble Delhi Court in the case of Cellular
Operators Association of India and Others Vrs. UoI [
2018-TIOL-310-HC-DEL-ST] wherein the Hon’ble Court
rejected the claim of the taxpayer to allow credit of



unutilised education and higher education cess and 
upheld the power of the Government to restrict utilisation 
of balance cess. 

(iii) In case of Mohit Minerals Pvt Ltd. Vrs. Union
of India wherein the petitioner challenged the decision of
the Government to disallow the credit of Clean
Environment Cess paid on coal that was in stock as on
30th of June, 2017 and payment of Compensation Cess
thereon in the GST regime, thus resulting in double
taxation. The Hon’ble Supreme Court held that the
petitioner is not entitled for any set off of payments made
towards Clean Energy Cess in payment of Compensations
to States Cess.

(iv) GST is a new stystem of taxation which provides
setting off of input tax credit against the output tax
liability along the entire value chain till the final retail
level. Under the earlier tax regime, credit of inputs was
available for final product in respect of certain
taxes/duties only. For eg. Credit of duty of excise could
not be utilised against VAT and vice versa. It can be
therefore said that GST is applicable only on value
addition along the entire supply chain and thus,
cascading effect of taxes has been eleminated. Thus,
under the GST regime, more input tax credit is available
to tax payer along the entire supply chain as compared to
the previous tax regime. Further, the transitional
provisions under the CGST Act provide adeqauate credit
of taxes accumulated under the erstwhile taxation regime
to taxpayers in the GST regime.

(v) It may be noted that Section 17(5)(d) of the CGST Act
prescribes denial of credit for certain class of taxpayers
with certain conditions and limitations. This would mean
that legislature has decided in its wisdom the credit of
taxes which would be allowed in credit as ITC  and the
tax that has not been allowed, as policy call of the
Government, given effect through legislation, cannot be
obtained through judicial review.

(vi) In   case of JCB India Ltd Vs. Union of India 2018-
TIL-23-HC-Mum-GST, the Hon’ble Court held- “CENVAT
credit is a mere concesstion and it can not be claimed as a
matter of right- Credit on inputs  under the existing law
itself is not absolute but restricted or conditional right- if
the existing law itself imposes condition for its enjoyment
or availment, then, it is not possible to agree with the
Counsel that such  rights under existing law could have
been enjoyed and availed of irrespective of the  period  or
time provided therein-. The period or the outer limit is
prescribed in the existing law and the Rules of CENVAT



credit enacted thereunder- In the circumstances, it is not 
possible to agree with the Counsel appearing for the 
Petitioner that imposition of condition vide clause(iv) is 
arbitrary, unreasonable and violative of Articles  14 and 
19(1) (g) of the Constitution of India-if right to availment of 
CENVAT credit itself is conditional and not restricted or 
absoulte, then the right to pass on that credit cannot be 
claimed in absoulte terms-there cannot be estoppel against 
a statute- transitional arrangements that have been made 
have clear nexus with the object sought to be achieved 
cannot be struck down as having no such relation or 
nexus-petitions fail.”- 

14. Mr. Satapathy, learned counsel for the opposite parties has

relied upon the unreported decision of the Bombay High Court in Writ 

Petition No.3142 of 2017 (JCB India Limited v. Union of India), 

paragraphs-6, 28, 56, 57 and 61 of which are reproduced below: 

“6. To abolish the cascading effect, the CGST Act 
provides for the input tax credit eligibility in terms of 
these transitional provisions. Section 140(1) of the CGST 
Act inter alia provides that a manufacturer will be 
entitled to carry forward the closing balance of CENVAT 
credit, subject to certain conditions. Further, Section 
140(3) of the CGST Act inter alia allows a registered 
trader to avail input tax credit of goods held in stock as 
on 1-7-2017, subject to certain conditions. It is 
submitted that upon a plain reading of the provisions 
and particularly Clause (iv) of sub-section (3) of Section 
140, the input tax credit of stock of goods can be availed 
only when such goods are purchased after 30-6-2016. A 
trader or a depot of a manufacturer was not entitled to 
avail credit as the CENVAT   suresh 20-21-WPGOJ-
3142.2017.doc Credit Rules, 2004 allows credit 
availment only by a manufacturer or a service provider. 
However, there were provisions through which an 
importer could pass on the credit of duty paid by 
registration as first stage dealers. By the GST and 
particularly by virtue of the provisions contained in 
Section 140(1) and Section 140(3) of the CGST Act, a 
situation of inequality amongst the manufacturer and the 
depot/trader as far as the stock on 1-7-2017, occurs and 
such ineligibility of credit under the GST regime causes 
discrimination between the petitioner and other 
manufacturers. It is put to a disadvantageous position as 
far as the closing stock on 1-7-2017 in respect of goods 
lying in stock prior to 30-6-2016. 

xxx  xxx  xxx 



28. Prior thereto, in support of the argument that Article
14 is salutary in its application, it is urged that the
Judgments in the compilation would throw light on these
propositions canvassed. Our attention was specifically
invited to a Judgment in the case of Eicher Motors Ltd. v.
Union of India, reported in 1999 (106) E.L.T. 3 (SC). That
is on the point that rights accrued during the existing
law are specifically saved under Section 174 of the CGST
Act, 2017, which would include the right to pass on the
CENVAT credit and such an accrued right cannot,
therefore, be taken away and in the manner done. On the
point of promissory estoppel, our attention has been
invited to several Judgments in the compilation and
particularly the principle emerging from the Judgment in
Motilal Padampat   suresh 20-21-WPGOJ-3142.2017.doc
Sugar Mills Co. Ltd. v. State of Uttar Pradesh & Others,
reported in (1979) 2 SCC 409.

xxx xxx xxx 

56. To our mind, therefore, the learned Additional
Solicitor General is right in his contention that a
CENVAT credit is a mere concession and it cannot be
claimed as a matter of right. If the CENVAT Credit Rules
under the existing legislation themselves stipulate and
provide for conditions for availment of that credit, then,
that credit on inputs under the existing law itself is not a
absolute but a restricted or conditional right. It is subject
to fulfilment or satisfaction of certain requirements and
conditions that the right can be availed of. It is in these
circumstances that we are unable to agree with the
Counsel appearing for the petitioners that the impugned
condition defeats any accrued or vested right. It was
never vesting in them in such absolute terms, as is
argued before us. If the existing law   suresh 20-21-
WPGOJ-3142.2017.doc itself imposes condition for its
enjoyment or availment, then, it is not possible to agree
with the Counsel that such rights under the existing law
could have been enjoyed and availed of irrespective of the
period or time provided therein. The period or the outer
limit is prescribed in the existing law and the Rules of
CENVAT credit enacted thereunder. In the
circumstances, it is not possible to agree with the
Counsel appearing for the petitioners that imposition of
the condition vide Clause (iv) is arbitrary, unreasonable
and violative of Articles 14 and 19(1)(g) of the
Constitution of India.

57. We would refer to the Judgments which are heavily
relied upon in this context. It is stated that the rights
and privileges accrued during the existing law have been
specifically saved under Section 174 of the CGST Act,



2017. If what are saved are the rights and privileges of 
the nature noted above, then it cannot be said de hors 
the conditions or de hors the restriction on availment or 
enjoyment of that right they have been saved by the 
CGST Act. In other words, if rights are conferred with 
conditions under the existing law, then, they are   suresh 
20-21-WPGOJ-3142.2017.doc saved by the CGST Act
with such conditions and not otherwise. There must be
clear provision to grant it otherwise than in terms of the
existing Law or in other words, the restrictions or
conditions on availment of that right are removed totally.
No such provision has been brought to our notice. It is
clear that if right to availment of CENVAT credit itself is
conditional and not restricted or absolute, then, the right
to pass on that credit cannot be claimed in absolute
terms. It is argued that it is a vested right accruing to the
petitioner.

xxx xxx xxx 

61. We are not confronted with a situation of the lapsing
of the credit though the petitioners may equate the
position before us with that of Elcher Motors. We are
dealing with the validity and legality of a condition
imposed in the transitional arrangement. While moving
from one legislation to another comprehensive legislation,
in the latter legislation the Legislature deemed it fit and
proper to continue the earlier or erstwhile arrangement
by terming it as a transition or   suresh 20-21-WPGOJ-
3142.2017.doc transitional one. That continuation was
with conditions and one of the conditions which is
questioned here is consistent with the conditions
imposed under the existing law. Such a situation was not
dealt with in Elcher Motors. Thus, the decision is clearly
distinguishable.”

15. Mr. Satapathy has also relied upon the decision of the Delhi

High Court in Writ Petition (Civil) No.7837/2016 (Cellular Operators 

Association of India and others v. Union of India and another) 

decided on 15th February, 2018, paragraphs-5 and 16 of which are 

reproduced below: 

“5. The grievance of the petitioners is, and they claim a 
vested right to avail benefit of the unutilized amount of 
EC or SHE credit, which was available and had not been 



set off as on 1st March, 2015 and 1st June, 2015 for 
payment of tax on excisable goods and taxable services 
respectively. The contention is that EC and SHE were 
subsumed in the Central Excise Duty, the general rate of 
which was increased from 12% to 12.5%, and service tax, 
which was increased from 12.36% to 14%. Reliance is 
placed upon the Budget Speech of the Finance Minister 
and the memorandum explaining provisions of Finance 
Bill, 2015, which reads:- 

11.8. As part of the movement towards GST, I 
propose to subsume the Education Cess and the 
Secondary and Higher Education Cess in Central 
Excise duty. In effect, the general rate of Central 
Excise Duty of 12.36% including the cesses is 
being rounded off to 12.5% 
121...... It is proposed to increase the present rate 
of Service Tax plus education cesses from 12.36% 
to a consolidated rate of 14%.ǁ Education Cess and 
Secondary & Higher Education Cess leviable on 
excisable goods are being subsumed in Basic 
Excise duty. Consequently, ... The standard ad 
valorem rate of Basic Excise Duty is being 
increased from 12% to 12.5% and specific rates of 
Basic Excise Duty on petrol, diesel, cement, 
cigarettes & other tobacco products (other than 
biris) are being suitably changed.... 

the Service Tax rate is being increased from 12% 
plus Education Cesses to 14%. The Education 
Cess' and Secondary and Higher Education Cess' 
shall be subsumed in the revised rate of Service 
Tax. Thus, effective increase in Service Tax rate will 
be from existing rate of 12.36% (inclusive of cesses) 
to 14%. The new Service Tax rate shall come into 
effect from a date to be notified by the Central 
Government after the enactment of the Finance 
Bill, 2015. Till the time the revised rate comes into 
effect, the levy of Education cess' and Secondary 
and Higher Education cess' shall continue to be 
levied in Service Taxǁ. 

Reference is also made to the Explanation given by the 
Joint Secretary, Tax Research Unit, Ministry of Finance, 
Government of India, vide letter F.No.334/5/2015-TRU 
dated 28th February, 2015, which reads:- 

The rate of Service Tax is being increased from 12% 
plus Education Cesses to 14%. The Education 
Cess' and ‗Secondary and Higher Education Cess' 



shall be subsumed in the revised rate of Service 
Tax. 

Thus, the effective increase in Service Tax rate will be 
from the existing increase in Service Tax rate will be from 
the existing rate of 12.36% (inclusive of cesses) to 14%, 
subsuming the cessesǁ The contention is that EC and 
SHE, which were earlier imposed and then withdrawn 
from 1st March, 2015 and 1st June 2015 for excisable 
goods and taxable services respectively, had been 
subsumed and included in the excise duty and service 
tax, and therefore, the amount lying in the credit towards 
EC and SHE should be available for availing CENVAT 
credit. This was not a case of abolition of EC and SHE, 
but the cesses were added and became part of the excise 
duty or service tax. Reliance is placed on the dictionary 
definition of the term ―subsumedǁ, which means to 
include, absorb in something else or incorporated into 
something larger or more general. Therefore under law, 
unutilised EC and SHE should be allowed to be utilised 
for payment of basic excise duty in excisable goods and 
service tax on taxable service, for otherwise the action 
would be clearly arbitrary, capricious and tantamount to 
lapsing of credit accrued on the input, though higher 
excise duty or service tax was payable on the output. The 
petitioners, it is asserted, have a vested right to claim 
benefit of utilization of the  unutilized credit. Reliance is 
placed upon the judgment of the Supreme Court in 
Eicher Motors Limited and Another versus Union of India 
and Others, (1999) 2 SCC 361 and Samtel India Limited 
versus Commissioner of Central Excise, Jaipur, (2003) 
11 SCC 324. 

xxx xxx xxx 

16. The decision in the case of Eicher Motors Limited and
Another (supra) is distinguishable, for in the said case,
what was subject matter of challenge was Rule 57-F(4-A),
which had stipulated that unutilized credit as on 16th
March, 1995 lying with the manufacturers of tractors
under Heading 87.01 or motor vehicles 87.02 and 87.04
or chassis of tractors or motor  vehicles under Heading
87.06 shall lapse and shall not be allowed to be utilized
for payment of duty on excisable goods. The proviso,
however, had stipulated that nothing shall apply to the
credit of duty, if any, in respect of inputs lying in stock or
contained in finished products lying in stock as on 16th
March, 1995, thereby creating an anomalous situation.
Credit of tax paid on inputs and even finished products
was available, but not in respect of the sold products.
This was clearly taking away a vested right in the form of



an amendment to the Rule. There was lapse of credit, 
which could not be utilized, though the tax/duty had not 
been withdrawn. The Supreme Court noticed that the 
credit attributable to inputs had already been used in 
manufacture of final products that had been cleared, and 
this alone was sought to be lapsed, notwithstanding the 
fact that the right had become absolute. On a holistic 
reading of the entire scheme, it was observed that when 
acts have been done by the parties concerned on the 
strength of the Rules, incidence following thereto must 
take place in accordance with the scheme or the Rules, 
otherwise it would affect the rights of the assessees. 
Further, right had accrued on the date when the 
assessee had paid tax on the raw materials or inputs and 
the same would continue till the facility available thereto 
got worked out or until the goods existed. As noticed 
above, tax/duty had not been withdrawn. Lastly and 
more importantly, Section 37 of the Central Excise Tariff 
Act, 1985 did not enable the authorities to make the Rule 
impugned therein. The legal ratio in Eicher Motors 
Limited and Another (supra) was followed in Samtel India 
Limited (supra) wherein amended Rule 57-F(17) of the 
Central Excise Rules, 1944 was challenged. The Rules 
had postulated lapsing of credit in case of manufactured 
goods falling under sub-heading 8540.12, though the 
proviso had provided for credit of duty in respect of 
inputs lying in stock or contained in finished goods lying 
in stocks. It was held that the said scheme of credit of 
input tax, in view of amended provision, could not be 
made applicable to goods which had already come into 
existence and under which the assessee had claimed 
credit facility. As noticed above, in the present case, 
credit of EC and SHE could be only allowed against EC 
and SHE and could not be cross- utilized against the 
excise duty or service tax. In fact, what the petitioners 
seek is an amendment of the scheme to allow them to 
take cross utilization of the unutilized EC and SHE upon 
the two cesses being withdrawn against excise duty and 
service tax, though this was not the position even earlier. 
Both EC and SHE were withdrawn and abolished. They 
ceased to be payable. In these circumstances, it is not 
possible to  accept the contention that a vested right or 
claim existed and legal issue is covered against the 
respondents by the decision in Eicher Motors Limited 
and Another (supra) and Samtel India Limited (supra). 
The said decisions are distinguishable and inapplicable.” 

16. Mr. Satapathy, has also relied upon the decision of the

Hon’ble Supreme Court in the case of Government of Andhra Pradesh 



and others v. P. Laxmi Devi, reported in (2008) 4 SCC 720, 

paragraphs-72, 73 and 80 of which are reproduced below: 

“72. As regards fiscal or tax measures greater latitude is 
given to such statutes than to other statutes. Thus in the 
Constitution Bench decision of this Court in R.K. 
Garg v. Union of India [(1981) 4 SCC 675 : 1982 SCC (Tax) 
30] this Court observed: (SCC pp. 690-91, para 8)

“8. Another rule of equal importance is that laws
relating to economic activities should be viewed with
greater latitude than laws touching civil rights such as
freedom of speech, religion, etc. It has been said by no less
a person than Holmes, J. that the legislature should be
allowed some play in the joints, because it has to deal
with complex problems which do not admit of solution
through any doctrinaire or straitjacket formula and this
is particularly true in case of legislation dealing with
economic matters, where, having regard to the nature of
the problems required to be dealt with, greater play in the
joints has to be allowed to the legislature. The court
should feel more inclined to give judicial deference to
legislative judgment in the field of economic regulation
than in other areas where fundamental human rights are
involved. Nowhere has this admonition been more
felicitously expressed than in Morey v. Doud [1 L Ed 2d
1485 : 354 US 457 (1957)] where Frankfurter, J. said in
his inimitable style:

‘In the utilities, tax and economic regulation cases, 
there are good reasons for judicial self-restraint if not 
judicial deference to legislative judgment. The 
legislature after all has the affirmative responsibility. 
The courts have only the power to destroy, not to 
reconstruct. When these are added to the complexity of 
economic regulation, the uncertainty, the liability to 
error, the bewildering conflict of the experts, and the 
number of times the judges have been overruled by 
events'self-limitation can be seen to be the path to 
judicial wisdom and institutional prestige and 
stability.’ 

The court must always remember that ‘legislation is 
directed to practical problems, that the economic 
mechanism is highly sensitive and complex, that many 
problems are singular and contingent, that laws are not 
abstract propositions and do not relate to abstract units 
and are not to be measured by abstract symmetry’; ‘that 
exact wisdom and nice adaptation of remedy are not 
always possible’ and that ‘judgment is largely a prophecy 
based on meagre and uninterpreted experience’. Every 
legislation particularly in economic matters is essentially 
empiric and it is based on experimentation or what one 



may call trial and error method and therefore it cannot 
provide for all possible situations or anticipate all 
possible abuses. There may be crudities and inequities in 
complicated experimental economic legislation but on 
that account alone it cannot be struck down as invalid. 
The courts cannot, as pointed out by the United States 
Supreme Court in Secy. of Agriculture v. Central Roig 
Refining Co. [94 L Ed 381 : 338 US 604 (1949)] , be 
converted into tribunals for relief from such crudities and 
inequities. There may even be possibilities of abuse, but 
that too cannot of itself be a ground for invalidating the 
legislation, because it is not possible for any legislature to 
anticipate as if by some divine prescience, distortions and 
abuses of its legislation which may be made by those 
subject to its provisions and to provide against such 
distortions and abuses. Indeed, howsoever great may be 
the care bestowed on its framing, it is difficult to conceive 
of a legislation which is not capable of being abused by 
perverted human ingenuity. The court must therefore 
adjudge the constitutionality of such legislation by the 
generality of its provisions and not by its crudities or 
inequities or by the possibilities of abuse of any of its 
provisions. If any crudities, inequities or possibilities of 
abuse come to light, the legislature can always step in 
and enact suitable amendatory legislation. That is the 
essence of pragmatic approach which must guide and 
inspire the legislature in dealing with complex economic 
issues.” 

 (emphasis supplied) 

73. All decisions in the economic and social spheres are
essentially ad hoc and experimental. Since economic
matters are extremely complicated, this inevitably entails
special treatment for special situations. The State must
therefore be left with wide latitude in devising ways and
means of fiscal or regulatory measures, and the court
should not, unless compelled by the statute or by the
Constitution, encroach into this field, or invalidate such
law.

xxx xxx xxx 

80. However, we find no paradox at all. As regards economic
and other regulatory legislation judicial restraint must be
observed by the court and greater latitude must be given to
the legislature while adjudging the constitutionality of the
statute because the court does not consist of economic or
administrative experts. It has no expertise in these matters,
and in this age of specialisation when policies have to be
laid down with great care after consulting the specialists in
the field, it will be wholly unwise for the court to encroach
into the domain of the executive or legislative
(sic legislature) and try to enforce its own views and
perceptions.”



17. Lastly, Mr. Satapathy has relied upon the judgment of the

Hon’ble Supreme Court in the case of State of M.P. v. Rakesh Kohli 

and Others, reported in (2012) 6 SCC 312, paragraphs-23, 24 and 32 

to 35 of which are reproduced below: 

23. In P. Laxmi Devi [(2008) 4 SCC 720], a two-Judge Bench
of this Court was concerned with a judgment of the Andhra
Pradesh High Court. The High Court had declared Section
47-A of the 1899 Act, as amended by A.P. Act 8 of 1998 that
required a party to deposit 50% deficit stamp duty as a
condition precedent for a reference to a Collector under
Section 47-A, unconstitutional. The Court said in P. Laxmi
Devi [(2008) 4 SCC 720] as follows: (SCC p. 735, paras 19 &
21)

“19. It is well settled that stamp duty is a tax, and 
hardship is not relevant in construing taxing statutes 
which are to be construed strictly. As often said, there is 
no equity in a tax vide CIT v. V. MR. P. Firm Muar [AIR 
1965 SC 1216] . If the words used in a taxing statute 
are clear, one cannot try to find out the intention and 
the object of the statute. Hence the High Court fell in 
error in trying to go by the supposed object and 
intendment of the Stamp Act, and by seeking to find out 
the hardship which will be caused to a party by the 
impugned amendment of 1998. 

* * * 

21. It has been held by a Constitution Bench of this
Court in ITO v. T.S. Devinatha Nadar [AIR 1968 SC 623]
(vide AIR paras 23-28) that where the language of a
taxing provision is plain, the court cannot concern itself
with the intention of the legislature. Hence, in our
opinion the High Court erred in its approach of trying to
find out the intention of the legislature in enacting the
impugned amendment to the Stamp Act.”

24. While dealing with the aspect as to how and when the
power of the court to declare the statute unconstitutional
can be exercised, this Court referred to the earlier decision
of this Court in Rt. Rev. Msgr. Mark Netto v. State of
Kerala [(1979) 1 SCC 23] and held in para 46 of the Report
as under: (P. Laxmi Devi case [(2008) 4 SCC 720] , SCC p.
740)

“46. In our opinion, there is one and only one ground for 
declaring an Act of the legislature (or a provision in the 
Act) to be invalid, and that is if it clearly violates some 
provision of the Constitution in so evident a manner as 
to leave no manner of doubt. This violation can, of 



course, be in different ways e.g. if a State Legislature 
makes a law which only Parliament can make under 
Schedule VII List I, in which case it will violate Article 
246(1) of the Constitution, or the law violates some 
specific provision of the Constitution (other than the 
directive principles). But before declaring the statute to 
be unconstitutional, the court must be absolutely sure 
that there can be no manner of doubt that it violates a 
provision of the Constitution. If two views are possible, 
one making the statute constitutional and the other 
making it unconstitutional, the former view must 
always be preferred. Also, the court must make every 
effort to uphold the constitutional validity of a statute, 
even if that requires giving a strained construction or 
narrowing down its scope vide Rt. Rev. Msgr. Mark 
Netto v. State of Kerala [(1979) 1 SCC 23] , SCC para 6 : 
AIR para 6. Also, it is none of the concern of the court 
whether the legislation in its opinion is wise or unwise.” 

Then in paras 56 and 57 the Court stated as follows: (P. 
Laxmi Devi case [(2008) 4 SCC 720], SCC p. 744) 

“56. In our opinion adjudication must be done within 
the system of historically validated restraints and 
conscious minimisation of the Judges' personal 
preferences. The court must not invalidate a statute 
lightly, for, as observed above, invalidation of a statute 
made by the legislature elected by the people is a grave 
step. As observed by this Court in State of 
Bihar v. Kameshwar Singh[AIR 1952 SC 252] : (AIR p. 
274, para 52) 

‘52. … The legislature is the best judge of what is 
good for the community, by whose suffrage it 
comes into existence….’ 

57. In our opinion, the court should, therefore,
ordinarily defer to the wisdom of the legislature unless it
enacts a law about which there can be no manner of
doubt about its unconstitutionality.”

* * * 

32. While dealing with constitutional validity of a taxation
law enacted by Parliament or State Legislature, the court
must have regard to the following principles:

(i) there is always presumption in favour of
constitutionality of a law made by Parliament or a
State Legislature,

(ii) no enactment can be struck down by just saying
that it is arbitrary or unreasonable or irrational but
some constitutional infirmity has to be found,

(iii) the court is not concerned with the wisdom or
unwisdom, the justice or injustice of the law as
Parliament and State Legislatures are supposed to
be alive to the needs of the people whom they



represent and they are the best judge of the 
community by whose suffrage they come into 
existence, 

(iv) hardship is not relevant in pronouncing on the
constitutional validity of a fiscal statute or economic
law, and

(v) in the field of taxation, the legislature enjoys greater
latitude for classification.

Had the High Court kept in view the above well-known and 
important principles in law, it would not have declared 
clause (d), Article 45 of Schedule I-A as violative of Article 
14 of the Constitution being arbitrary, unreasonable and 
irrational while holding that the provision may pass the test 
of classification. 

33. By creating two categories, namely, an agent who is a
blood relation i.e. father, mother, wife or husband, son or
daughter, brother or sister and an agent other than the kith
and kin, without consideration, the legislature has sought
to curb inappropriate mode of transfer of immovable
properties. Ordinarily, where executant himself is unable,
for any reason, to execute the document, he would appoint
his kith and kin as his power-of-attorney holder to complete
the transaction on his behalf. If one does not have any kith
or kin who he can appoint as power-of-attorney holder, he
may execute the conveyance himself. The legislative idea
behind clause (d), Article 45 of Schedule I-A is to curb the
tendency of transferring immovable properties through
power of attorney and inappropriate documentation.

34. By making a provision like this, the State Government
has sought to collect stamp duty on such indirect and
inappropriate mode of transfer by providing that power of
attorney given to a person other than kith or kin, without
consideration, authorising such person to sell immovable
property situated in Madhya Pradesh will attract stamp
duty at two per cent on the market value of the property
which is the subject-matter of the power of attorney. In
effect, by bringing in this law, the Madhya Pradesh State
Legislature has sought to levy stamp duty on such
ostensible documents, the real intention of which is the
transfer of immovable property.

35. The classification, thus, cannot be said to be without
any rationale. It has a direct nexus to the object of the 1899
Act. The conclusion of the High Court, therefore, that the
impugned provision is arbitrary, unreasonable and
irrational is unsustainable.”

Therefore, he has contended that the interpretation is to be 

put as per the language used in Section 17(5)(d) of the Act. 



18. We have heard learned counsel for both the sides.

19. The very purpose of the Act is to make the uniform provision

for levy collection of tax, intra state supply of goods and services both 

central or State and to prevent multi taxation. 

Therefore, the contention which has been raised by the 

learned counsel for the petitioners keeping in mind the provisions of 

Section 16 (1)(2) where restriction has been putforward by the 

legislation for claiming eligibility for input credit has been described in 

Section 16(1) and the benefit of apportionment is subject to Section 

17(1) and (2). While considering the provisions of Section 17(5)(d), the 

narrow construction of interpretation putforward by the Department is 

frustrating the very objective of the Act, inasmuch as the petitioner in 

that case has to pay huge amount without any basis. Further, the 

petitioner would have paid GST if it disposed of the property after the 

completion certificate is granted and in case the property is sold prior 

to completion certificate, he would not be required to pay GST. But here 

he is retaining the property and is not using for his own purpose but he 

is letting out the property on which he is covered under the GST, but 

still he has to pay huge amount of GST, to which he is not liable. 

20. In that view of the matter, in our considered opinion the

provision of Section 17(5)(d) is to be read down and the narrow 

restriction as imposed, reading of the provision by the Department, is 

not required to be accepted, inasmuch as keeping in mind the language 

used in (1999) 2 SCC 361 (supra), the very purpose of the credit is to 



give benefit to the assessee. In that view of the matter, if the assessee is 

required to pay GST on the rental income arising out of the investment 

on which he has paid GST, it is required to have the input credit on the 

GST, which is required to pay under Section 17(5)(d) of the CGST Act. 

21. In that view of the matter, prayer (a) is required to be

granted. However, we are not inclined to hold it to be ultra vires. Prayer 

(b) is not accepted.

The writ petition is allowed to the aforesaid extent. 




